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Sale of Collateral Under Provision in Note 


In the January issue of the JOURNAL, at page 8, we pub- 
lished the decision of the New York Supreme Court in the 
case of Cole v. Manufacturers Trust Company, 299 N. Y. 
Supp. 418. 

The court held in this case that a clause in a collateral 
note, authorizing the pledgee, upon default, to sell the col- 
lateral “in one or more parcels at public or private sale, or at 
the New York Stock Exchange, or at any other exchange or 
brokers’ board,” and authorizing the pledgee to become the 
purchaser of the collateral at any such sale is not void as 
being against public policy. 

It was also held that a clause of this kind, being in deroga- 
tion of common law, must be strictly construed. Accordingly, 
it was held that, if the pledgor or his assignee (the action was 
here brought by the assignee) could show that the pledgee 
(the defendant bank) did not hold either a public or a private 
sale but, instead, attempted, without notice to the pledgor, 
to purchase the securities itself merely by the making of book 
entries, such facts would establish a good action for con- 
version against the bank. “It seems farfetched and almost 
absurd,” said the court, “to argue that the book entries con- 
stituted a sale. When the contract here speaks of a sale, 
it means a sale as commonly understood, that is, a sale where 
third parties either bid or are given an opportunity to bid and 
to become the purchasers.” 

The complete text of the clause in question and a more 
detailed statement of the facts involved will be found in the 


January issue. 
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Collateral note clauses, authorizing the sale of the col- 
lateral, have been considered in a number of decisions. The 
ease of Colonial Trust Company v. Central Trust Company, 
Pa., 90 Atl. Rep. 189, involved a note containing the follow- 
ing clause: 


On demand after date I promise to pay . . . having de- 
posited herewith as collateral security . . . the market value of 
with the further right to the holder hereof to 
call for additional security should there be a decline in the market 
value, or on failure to respond, this obligation shall be deemed to be 
due and payable without demand or notice, with full power and 
authority to the said holder to sell, assign and deliver the whole or 
any part of said security, any substitute therefor, or any addition 
thereto, at any broker’s board, public or private sale, at the option 
of the holder, on the nonperformance of this promise, or of the terms 
hereof, at any time hereafter, without demand, advertisement or 
notice, with the right to the holder of becoming the purchaser and 
absolute owner thereof, free of all claims and trusts. 


A bank, which held the note containing the above clause, 


notified the trustee in bankruptcy of the maker personally 
and by mail that the collateral would be offered for sale at a 
specified hour on the following day. At the time specified 
the bank auctioned the collateral off to itself at a private sale 
for an amount equal to the amount of the debt. It was held 
that the bank obtained good title to the collateral. The fol- 
lowing paragraph is quoted from the court’s opinion: 


If the Central Trust Company (holder of the note) was required 
to sell the securities at public sale, it would be well contended that 
such a sale was not held. Counsel for appellants (trustee in bank- 
ruptcy of pledgor) concede this to be true and say of the sale that 
it was a private one, “made in a semi-public way.” The authority 
given by the pledgor to the pledgee did not require a public sale of 
the pledged securities upon the failure of the pledgor to pay his 
obligations. The broad authority given was to sell “at public or 
private sale,” at the option of the appellee (pledgee bank), on the 
nonperformance of the promise of Wood (the maker) to pay, and 
such sale could be without demand, advertisement, or notice, with the 
right in the appellee to become the purchaser and absolute owner 
of the securities, free of all claims and trusts. The terms of this 
contract could not be clearer, and, as it was a lawful one, the pledgor 
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and his trustee in bankrutcy are bound by it, and the pledgee, in the 
absence of fraud, had the right to become the absolute purchaser of 
the securities at a private sale. 


The case of National Mill Supply Co. v. State, Ind., 6 
N. E. Rep. (2d) 5438, involved a note which included the fol- 
lowing clause: 

For the purpose of enforcing the payment of this obligation, 
the holder shall have full power and authority to sell, assign, collect, 
compromise, transfer and deliver any and all collateral pledged or 
hypothecated to secure this note, whether original or additional, or 
so much thereof as may be requisite. Such sale may be made when- 
ever the holder may direct, and may be public or private, with or 
without advertisement, and with or without notice to or demand on 
the makers, or any of them, and the holder may become the purchaser 
of any or all of said collateral at any such sale. 


It was held that this clause was not void as being contrary 
to public policy. The court stated that, upon default in pay- 
ment, the collateral securing the note was offered for sale at 
private sale “in accordance with the terms of said note” and 
purchased by the payee of the note. The manner in which 
the sale was conducted was not described. 

The note containing the above clause was made on October 
17, 1981, to the order of the Fort Wayne Morris Plan Com- 
pany for the sum of $3,500. It was payable 24 weeks after 
date. The note was secured by shares of stock in the defend- 
ant National Mill Supply Company. The maker made three 
payments and, at maturity, there was a balance of $8,004.42 
still owing on the note. The Morris Plan Company there- 
upon offered the shares for sale at private sale and purchased 
them itself for $1,740, crediting that amount against the 
balance due on the note. It then sought to have the Mill 
Supply Company transfer the shares and issue new certificates 
in the name of the Morris Plan Company. The Supply Com- 
pany refused on the ground that the provision in the note as 
to the sale of collateral was void as against public policy. 

This action was thereupon commenced to compel the 
Supply Company to transfer the shares. In holding that 
clause was valid and that the Morris Plan Company was 
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entitled to have the stock transferred to its name, the court 
said: 


They (the Supply Company) contend that it is the combination 
of powers contained in the collateral note to sell (1) to the pledgee 
himself at his own sale; (2) without advertisement or notice; and 
(3) without restriction as to price, which is absolutely void as 
against public policy. It is stated by appellants in their brief that 
“no separate provision of the contract is void; only the combination 
of the elements is contrary to public policy.” 

It is to be noted and kept in mind that the one who gave the 
collateral note with the power of sale is not the complaining party; 
as far as the record shows he is satisfied with the sale made by the 
Fort Wayne Morris Plan Company, and has made no objections 
whatever to the sale. The ones who are objecting and complaining 
are third parties who have no interest whatever in the note, and, as 
far as the record shows, could sustain no injury in the sale regard- 
less of the terms of the sale. There is no charge of bad faith or 
fraud upon the part of the pledgee in connection with the sale, and 
no claim or charge that the price for which the sale was made was 
inadequate. The appellants rely solely upon the proposition that 
the power of sale is against public policy, and absolutely void. . . . 

Is the contract or power of sale in the instant case against public 
policy and void? We think not. We have been unable to find any 
authority, which holds that such a contract is void and none is cited 
by the appellants. A sale under such a contract may be voidable if 
it be shown that the pledgee has not acted in good faith and has 
violated the terms of the pledge to the damage of the pledgor. If, 
however, the pledgee in all respects has acted in good faith with 
reference to the pledge and pledgor, and has caused no damage to him, 
then it cannot be said that the contract is even voidable, and cer- 


tainly not to one who is a stranger to the contract and has no 
interest therein. 


The case of First Trust & Deposit Co. v. Potter, 278 
N. Y. Supp. 847, involved a note containing the following 
clause: 


Upon default in any payment of principal or interest at the times 
or on the terms herein provided, or upon the nonperformance of the 
undersigned of any of the agreements or conditions herein contained 

this note shall at the absolute option of said Trust Company 
[holder] become immediately due and payable, and in such event said 
Trust Company is authorized to sell the whole or any part of the 
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aforesaid collateral or any substitutes therefor or additions thereto 
at any broker’s board or at public or private sale, at the option of 
the Trust Company, without notice of the amount due or claimed to 
be due, without demand of payment, without advertisement and with- 
out notice of sale, each and all of which is hereby expressly waived ; 
and to apply the net proceeds of such sale . . . to the payment 
of this note, . . . returning the overplus, if any, to the under- 
signed, who shall remain liable for any deficiency arising upon such 
sale, with legal interest. 


It was held that a bank, holding the note, was under no 
obligation to sell the pledged collateral prior to bringing suit 
on the note. In the opinion the court wrote as follows: 


In the absence of any provision, statutory or contractual, or 
other lawful agreement aliunde [outside] the instrument, the law 
has been and is that the holder of a promise to pay money, where 
the promise is secured by collateral, may, upon default in the pay- 
ment of the debt according to the terms of the instrument, either 
bring an action on the promise to pay or sell the pledged collateral 
without judicial process, upon such notice, if any, as may be re- 
quired, or bring suit to foreclose the pledge and obtain a judicial sale 
thereof. The obligation of the debtor to pay the debt is the same as 
if no security had been given, and the recovery of a judgment in an 
action upon the debt does not in any way impair or affect the lien of 
the creditor or the collateral security held by him; nor is the pledgee 
of the collateral required to return the security as a condition prece- 
dent to an action upon the debt. 

In the absence of negligence or other wrongful act on the part of 
the pledgee, mere depreciation in value of collateral will not be al- 
lowed as a set-off; a pledgee, in the absence of special agrement, is 
under no obligation, in case of the pledgor’s default, to sell collateral, 
but he may sell it or not, at his option; he is not liable for deprecia- 
tion of the value of the property, after a default in payment for 
failure to sell, but only for damages resulting from bad faith or 
negligence; as a general rule, without provision in the contract, a 
pledgee has no right to sell the collateral upon default in the payment 
of the debt until he shall have made demand. 


A number of state bankers’ associations have prepared 
forms of collateral notes which they have recommended for 
use by their respective memberships. Clauses from these 
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notes, providing for the sale of the collateral security and 
granting to the pledgee the right to become the purchaser, 
are given below: 


































District of Columbia 






Having deposited with it [the Bank] as collateral security the 
following property, which the undersigned has a right to pledge, viz: 
and do agree that the holder hereof may use or hypothecate and 
transfer or cause to be transferred to itself or another said collateral 
security or any part thereof, and may receive the interest and divi- 
dends accruing thereon before the payment of this note and interest 
thereon, and apply the said dividends and interest to the payment 
of the principal of this note or the interest thereon or both; and do 
further agree on demand of the said holder to deposit with it such 
additional security as it may from time to time require, and in default 
thereof this note may, at the option of the holder of the note, be 
deemed instantly due and payable as though it had actually matured, 
and upon default of payment at maturity, whether such maturity 
occur by expiration of time or default in depositing additional se- 
curity as above agreed, do hereby authorize and empower the said 
holder, for the purpose of liquidation of this note, and of all interest 
and costs thereon, to sell, transfer, and deliver the whole or any part 
of such security, or any addition thereto or substitute therefor, 
without any previous demand, advertisement, or notice, either at 
broker’s board or public or private sale, at any time or times there- 
after, with the right on the part of the said holder to become the 
purchaser and absolute owner thereof, free of all trusts and claims. 
District of Columbia Bankers Association Form No. 108. 






California 


As collateral security for such payment the undersigned hereby 
assign, transfer and deposit with said bank ..........sssssssssssseeesseeeenees 
piitisininnamnmniaials which the undersigned on default in payment 
of this note at maturity hereby authorize and empower said bank, 
its successors or assigns, to sell, in whole or in part, without any 
previous demand on or notice to the undersigned, through brokers’ 
board or at public or private sale, with the right to said bank, its 
successors or assigns to become purchaser at any such sale of the 
whole or any part of such collaterals. California Bankers Associa- 
tion Form No, 1-1-37. 
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Illinois 










And the undersigned hereby pledge to the holder hereof, to secure 
payment of this note and all other obligations now or hereafter 
existing, joint or several, of the undersigned to the holder hereof, the 
fallowing described collaterals:  ............crcccocccsccccccsscosccscscescessseesceocsesooes 
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other collaterals which may be substituted therefor or added thereto; 
also all stock increases and special dividends accruing to any and all 
collateral held hereunder; with right of election in said holder, at 
any and all times, whenever said holder shall be of the opinion that 
the collaterals held hereunder have for any cause become insufficient 
security aforesaid, to require the undersigned or any or either of 
them by oral or written notice left at place of business of, or mailed 
to the address, last known by said holder, of any or either of the 
undersigned, to furnish additional security satisfactory to said 
holder, and, the same remaining unfurnished for 72 hours after such 
notice, said note and liabilities aforesaid shall become immediately 
due and payable, anything above written to the contrary notwith- 
standing, and in such case, as also in every case of non-payment at 
maturity, said holder may sell any and all of said collaterals at 
public or private sale, for cash or on credit, without demand, adver- 
tisement or notice, and may at any such sale or sales become the 
purchasers thereof. Illinois Bankers Association Form. 




















Iowa 






The undersigned has deposited with said Bank, as collateral 
security for the payment of this note and of every other liability or 
liabilities, either direct or contingent, now owing or which may here- 
after be owing, whether now or hereafter contracted, of the under- 
signed to said payee, or to the legal holder hereof, the following 
SIN, TENE sisitnenssseecnerarinessitevinsssatiitcanteiinniniiemneiaamineiannanviliittiite 
With the right on the part of the said Bank or the legal holder here- 
of from time to time to call for additional security of such kind and 
value as will be satisfactory to said Bank or the legal holder hereof, 
and on failure to respond, or if in the judgment of said Bank, or 
the legal holder hereof, said security, or any additions thereto or 
substitutes therefor or any part thereof, shall have depreciated in 
value, then the whole of this note shall be deemed immediately pay- 
able at the election of the said Bank or the legal holder hereof, with 
full power in said Bank, or the legal holder hereof on maturity here- 
of, either by its terms or by election as aforesaid, or on the non- 
payment of any of the other liabilities above mentioned, to at any 
time, and from time to time, sell, assign and deliver the whole of said 
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property and all additions thereto and substitutes therefor, or any 
part of said property, additions and substitutes, at any public or 
private sale, at the option of said Bank, or the legal holder hereof, 
and without advertising the same and without notice to the under- 
signed, and with the right of said Bank or the legal holder hereof, to 
be a purchaser at any public sale or sales; and in the event of any 
sale or purchase hereunder no matter by or to whom made, all notice 
thereof, and any and all equity or right of redemption, whether 
before or after sale hereunder is hereby expressly waived. Iowa Bank- 
ers Association Standard Form No. 12. 


Missouri 


In case of default of (1) payment of said note on demand or at 
maturity or (2) payment at maturity of any other debts or liabilities 
as aforesaid, or (3) our giving additional collateral or substituting 
other collateral when notified as aforesaid, and within 24 hours after 
such notice, or (4) in the event the undersigned (a) shall make 
suspension of payment to creditors or (b) shall become insolvent or 
(c) make a general assignment for the benefit of creditors, or (d) 
commit an act of bankruptcy, or (e) be adjudged a bankrupt, or 
(f) in the event a receiver be appointed to administer any of the 
property of the undersigned, or (g) if there shall be any entry of 
judgment against the undersigned, or (h) if any writ of attachment, 
garnishment or execution shall be issued against the undersigned or 
in the event of insolvency, voluntary or involuntary bankruptcy, or 
of judgment against an indorser or guarantor or surety of the above 
note, or if there shall be a receiver appointed of any property of any 
indorser or guarantor or surety of the above note, then, or upon the 
happening of any such events, the above note, shall, at the option of 
the bank, immediately mature and become due and payable and the 
bank, or the holder, by any one of its officers or agents, is authorized 
from time to time to sell any or all of the collateral then held here- 
under, at public or private sale or sales; any collateral sold at private 
sale shall be so sold without notice and for such prices as such officer 
or agent of the holder may approve; any collateral sold at public 
sale ‘to be sold at or in a public place, notice first being given for 
ten days by advertisement in a newspaper of general circulation in 
ne NG OE scecnsensenscesesrrvesermssernccnneccee , Missouri, or if there by no such 
newspaper, then by five typewritten hand bills posted for ten days in 
five public places in said city; and the bank may, without notice or 
demand, forthwith apply any balances of any deposits of the under- 
signed with said bank toward the payment of the above note and of 
any or all of the liabilities of the undersigned to said bank. Missouri 
Bankers Association Form. 
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Wisconsin 


Having deposited as collateral security for the payment thereof, 
and for the payment of other direct or indirect liability or liabilities 
(due or to become due or that may hereafter be contracted) of the 
undersigned, or the guarantors or the indorsers hereon, or any of 
them, or their assigns, to said payee the following described property 
of which the maker ........ declares ........ odin, the bona fide owner 
Re: AE INS isis ist lscrntiteinintencidiccninivemninasaetitatnbiantcbbinie 
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ieiaiiie in einceteistawtiane ich ............ hereby give ............ the said payee, 
" at the option of the President, Vice-President or Cashier of said bank 
or their attorney appointed for that purpose, or the holder hereof, 
authority to sell all, or any part thereof, on the maturity of this 
note, or any time thereafter, or before in the event of said securities 
depreciating in value, in the opinion of the President, Vice-President 
or Cashier of said bank, or on the maturity of any of the liabilities 
above mentioned, at public or private sale, at the discretion of said 
payee, or the holder hereof, without advertising or giving any notice 
thereof, and to apply so much of the proceeds thereof to the payment 
of this note and other obligations above mentioned, as may be neces- 
sary to pay the same, with all the interest due thereon, and also to 
the payment of all expenses, including reasonable attorney’s fees and 
charges paid or incurred for making papers, attending and making 
the sale of the said collateral security; and if the sale be public, or 
at the Broker’s Board, or be made by an attorney appointed as afore- 
said, the holder of this note may purchase thereat, the same as any 
other person. Wisconsin Bankers Association Form No. 1 B. 


Ohio 

“There has been deposited with the said payee as ‘collateral 
security for the payment of this note, or any note given in extension 
or renewal thereof, or any part thereof, as well as for the payment 
of any other liability or liabilities of the undersigned to the said 
payee due or to become due, whether now existing or hereafter aris- 
Ing, the following property, ViZ: .........ccssccorsoscsssssosecssssesssccseccescsessosseses 
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of a market value estimated by the undersigned at §..............:0000 ‘ 
and the undersigned agree to deliver to said payee additional securi- 
ties to its satisfaction, should the market value of said securities 
decline, and also hereby give to the said payee a lien for the amount 
of all the said liabilities upon all the property or securities given 
unto or left in the possession of the said payee by the undersigned, 
and also upon any funds on deposit to the credit of the undersigned 
with the said payee. On the non-performance of this promise, or 
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upon the non-payment of any of the liabilities above mentioned, or 
upon the failure of the undersigned forthwith, with or without notice, 
to furnish satisfactory additional securities in case of decline, as 
aforesaid, or in case of insolvency, bankruptcy or failure in business 
of the undersigned, or either of them, or in case an application is 
made for or there is an appointment of a receiver, assignee, referee, 
trustee, creditors’ committee, guardian, agent or attorney for the 
undersigned, or either of them, or in case the undersigned, or either 
of them, remove from this municipality or county, sell out their 
business, or their place of business is damaged or destroyed by fire, 
tornado or flood, or in case a judgment is obtained in this county, 
or elsewhere, against the undersigned, or either of them, or an attach- 
ment is levied against their property or a decree for alimony is 
rendered against either of them, or in case this municipality or 
county is put under martial law, or in case the United States declares 
war against any nation, or war is declared against the United States 
by any nation, or in case of conviction of the undersigned for any 
crime, then and in each and every such case, this note and all other 
liabilities of the undersigned or any of them, shall forthwith become 
due and payable at the option of the holder, without demand or 
notice, and full power and authority are hereby given to said payee 
to sell, assign, and deliver the whole of the said securities, or any 
part thereof, or any substitutes therefor, or any additions thereto, 
or any other securities or property given unto or left in the posses- 
sion of the said payee by the undersigned, for safekeeping or other 
wise, at any broker’s board or at public or private sale at the option 
of the said payee, or its assigns, without either demand, advertise- 
ment or notice of any kind, which are hereby expressly waived, At 
any such sale the said payee may purchase the whole or any part of 
the property sold free from any right of redemption on the part of 
the undersigned, which right is hereby waived and released. Ohio 
Bankers Association Form No. 6. 





Note Signed by Woman Under Duress 


A woman who indorses a note, payable to a bank, upon 
the representation of an officer of the bank that her husband 
is liable to be sent to prison for the criminal act of her hus- 
band’s business partner in defrauding the bank (which, of 
course, is not the law) signs under duress and is not liable on 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth. 
Edition) §443. 
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the note. Simpson v. Harper, Court of Appeals of Ten- 
nessee, 111 S. W. Rep. (2d) 882. 

The action here was brought by the receiver of the closed 
First National Bank of Morristown, Tennessee, against the 
defendant, Mrs. Harper, her husband, Floyd Harper, and 
other indorsers of a note for $7,000 held by the bank. The 
plaintiff’s husband was a member of a partnership which con- 
ducted an automobile agency. He was not active in the busi- 
ness but was regularly employed by another company. The 
business was managed by one Butler, a member of the firm. 
Butler defrauded the bank out of a large sum of money and 
the note above referred to, signed by the partnership, and 
indorsed by the different partners and the defendant Mrs. 
Harper, was given to the bank. The defendant’s husband 
had no knowledge of Butler’s fraudulent acts and was not 
connected with them in any way. By way of defense, Mrs. 
Harper alleged that she was persuaded to indorse the note 
by the statement of Trobaugh, vice-president of the bank, 
that Butler’s act was a penitentiary offense and that her hus- 
band might be sent to jail along with Butler if the matter 
were not straightened out. As stated above, this constituted 
duress and it was held that Mrs. Harper was not liable as 
indorser. The following paragraphs, which include some of 
the testimony of Mrs. Harper and Trobaugh, are quoted 
from the court’s opinion: 


To constitute duress, the representations and conduct of the bank, 
through its representative, must have been sufficient “to destroy the 
free agency” of the defendant; but this “is a question to be deter- 
mined by the age, sex, intelligence, experience, and force of will of 
the party, the nature of the act, and all the attendant facts and cir- 
cumstances.” Pride v. Baker, supra, 64 S. W. 329, at page 332. 

Section 55 of the Negotiable Instruments Law of 1899, Code, 
§ 7379, provides that: “The title of a person who negotiates an in- 
strument is defective within the meaning of this law when he obtained 
the instrument, or any signature thereto, by fraud, duress, or force 
and fear, or other unlawful means, or for an illegal consideration, or 
when he negotiates it in breach of faith, or under such circumstances 
as amount to a fraud.” ... 

We quote portions of the testimony of the defendant, Mrs. Harper, 
as follows: 
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“Q. Mrs. Harper, did you sign or endorse a note in favor of the 
First National Bank of Morristown, Tennessee, in the amount of 
$7,000.00 dated April 23, 1929? A. I did, but I would like to ex- 
plain why I did it. 

“Q. Go ahead. A. Mr. Harper, brought the note around to our 
home, and I refused, and refused and refused. 

“Q. Your home? Where do you mean? A. Morristown, Ten- 
nessee. And I refused and refused to sign it, but I had been so wor- 
ried about Mr. Harper, we were afraid he would commit suicide or 
something desperate. I decided I would call Mr. Trobaugh, this Mr. 
Trobaugh, Vice-President of the First National Bank of Morristown, 
Tennessee, and I told him that I didn’t want to sign this note, and 
asked him if it was necessary and he said that it was absolutely neces- 
sary that I sign it, and I told him I didn’t want to, and he said I 
didn’t realize the seriousness of it, and that it was a penitentiary 
offense, and that something had to be done about it immediately and 
I told him still that I did not want to sign it, and I asked him who 
else was going to, and he said he had secured the Davidsons’ signatures 
and Mr. Crook’s, 

“Q. What Davidsons? A. J. W. and E. A. Davidson. 

*Q. And what else? A. And that he would secure Mr. M. E. 
Butler and his brother’s signatures and another solvent man or two, 
and he mentioned Mr. E. M. Grant that he thought he would sign the 
note, and I need not be uneasy about that, there were too many good 
men on it for me to be worried about the note, and after realizing 
the seriousness of it, I signed the note and gave it to Mr. Harper. 

“Q. Mrs. Harper, would you have signed this note if Mr. Tro- 
baugh, Vice-President of the First National Bank of Morristown, 
Tennessee, had not told you that your husband would be put in the 
penitentiary if you failed to sign it? A. No, never. 

“Q. Is that why you signed it? A. Yes.... 

“Q. After you signed this note, Mrs. Harper, were you ever in- 
formed or was any demand from the First National Bank of Morris- 
town ever made on you for payment of any interest or any part of 
the principal? A. Before I signed it? 

“Q. And again after you signed it? When was the first time any 
demand was ever made on you for the payment of this note or any 
part of said note, or any interest or any part of interest, prior to the 
time you were served with a copy of the complaint, wherein you were 
the defendant? A. That is the first time I heard of the note after I 
signed it, or heard anything about it, except it was mentioned to me 
in a round about way one day. 

“Q. Did any of the agents or officers of the First National Bank 
of Morristown, Tennessee, ever make any demand on you for the pay- 
ment of the note or any part of the interest? A. No. 
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“Q. Mrs. Harper, is there any other statement that you would 
like to make as to why you signed the note, that you have not already 
stated? A. No, I don’t thing so, because that was the reason why 
I signed it, to save my husband from the penitentiary. 

“Q. And that representation was made to you by Mr. Trobaugh, 
who was then Vice-President of the First National Bank of Morris- 
town, Tennessee, and was the agent? A. Yes, sir. 

“Q. Mrs. Harper, at the time your husband became financially 
interested in the Morristown Buick Company or any date thereafter 
until same went into receivership in Morristown, Tennessee, did you 
ever have any monetary interest in said business? A. No. 

“Q. Did you ever loan your husband any money to put in said 
business? A. No, 

“Q. Did you derive any profit or income from said business? <A. 
No.... 

‘*Cross-Examination 

“Q. Now, Mrs. Harper, at the time you did actually endorse this 
note, you had no property in your own name? A. No. 

“Q. Your father lived in Nashville? A. Yes. 

“Q. When did he die? A. 1931? Isn’t that awful, I don’t re- 
member? 

“Q. 1932? A. Was it? I had lived in Charlotte two years. 

“Q. Now, after your father’s death, you potentially did come 
into some property there? In other words, it has not been divided? 
a; TG 3. 

“Q. You never talked to Mr. Troubaugh personally, but talked to 
him over the phone? A. Yes, but I knew it was him. 

“Q. And you told him at that time what? A. That I didn’t 
want to sign the note. 

“Q. That you didn’t want to sign the note? And what did he 
tell you? A. He told me he didn’t think I realized the seriousness of 
it, and asked me if I didn’t know it was a penitentiary offense for 
anybody to do a thing like that. 

“Q. Whose name did he mention when he said it was a penitentiary 
offense? A. Well, I thought he was going to involve all the personnel. 
That was my understanding. 

“Q. Did he mention Mr. Harper’s name specifically? A. Yes. 
He asked me if I knew that involved my husband. That was the only 
reason I signed it. 

“Q. Was there at that time any criminal warrant or indictment 
against Mr. Harper? A. Nothing that I knew about. 

“Q. And if you did sign it upon the statement by Mr. Trobaugh 
that it was a penitentiary offense to take the money that belonged to 
the bank, you did that for your husband? Is that right? A. Yes. 
“Q. Did you investigate at that time as to whether or not your 
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husband was guilty of any offense against the criminal laws of the 
State of Tennessee? A. No, but I should have, If I had, I would 
not have signed the note. I did not dream that Mr. Trobaugh as 
executive of a bank, would tell me anything like that and it not be 
true, I didn’t doubt his word for one minute. 

“Q. Your husband was insisting that you sign this note, also? 
A. Yes, because Mr. Trobaugh had told him that I must before they 
would accept it. ; 

“Q. That is what he told you? A. Yes.” 

On the other hand, C. D. Trobaugh testified as a witness for the 
complainant, and we quote excerpts from his deposition as follows: 

“Q. What did you find out about the notes then in the bank and 
whether or not some money had been collected on these notes? A. I 
found out the notes that had been discounted at the bank or with us 
as collateral, I do not recall which, had been collected by the Morris- 
town Buick Company and the money not turned over to the bank 
at all. 

“Q. What kind of notes were they? A. Notes on the cars, title 
retention notes? 

*Q. When you found that out, as a result of that, what did you 
do? A. Well as I recall I went to the office and discussed with the 
owners whoever they were there at the office at the time, I don’t re- 
member which probably all of them. 

“Q. What, if anything, did you propose at that time that the 
partners in this company do? A. Well now I am giving you my best 
recollection, as I remember I advised them that the notes would have 
to be replaced with good and solvent notes, or we would have to have 
the notes at the First National Bank properly secured. 

“Q. As a result of that conference did you or not go with Mr. 
Harper who was then one of the partners, and get a note for the 
amount of what you had there in the bank? A. I could not say that 
it was the full amount of what we had in the bank, but it was a note 
that had been used as collateral, as I recall. 

“Q. With whom did you work in getting that note that is in the 
hands of Jno. W. Simpson, Receiver? A. Mr. Harper, and I, as I 
recall, went to Judge Taylor’s office and this was discussed in his office 
and it was decided that the best thing to do was to get in a car and 
go where Mr. Davidson lived, Murphy, North Carolina, and get him 
to endorse the note—the old gentleman. 

“Q. What was the agreement about turning over such notes as 
you had there and other securities that had been discounted for the 
new note so given for the amount of the loan in the bank? A. I agreed 
to surrender the notes held as collateral provided this note was en- 
dorsed. .. . 

“Q. Mr. Trobaugh, what was your understanding as to whether 
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or not Mrs. Harper would endorse that note before you left Morris- 
town? <A. I do not believe that was mentioned. 

“Q. That was not mentioned? A. I do not remember it. 

“Q. Did you bring the note back to Morristown then, endorsed? 
A. Yes.... 

“Q. When you came back what did you do about having Mrs. 

Harper endorse this note? A. Mr. Harper took the note as I recall 
and brought it back with Mrs. Harper’s endorsement. 
_ “Q, Between the time that Mr. Harper took the note out and the 
time that it was brought back to the office did you have any conversa- 
tion with Mrs. Harper about endorsing the note? In other words, 
did she call you on the phone? A. Mr. Smith, I do not recall it, she 
may have done it, but I do not recall it. 

“Q. Did Mr. Harper bring the note back to the bank endorsed 
with Mrs. Harper’s name on it? A, I suppose he did, I do not re- 
member. 

“Q. Was the note endorsed by Mrs. Harper? A. As I recall it. 

“Q. Mr. Trobaugh did you at any time ever tell Mrs. Harper this 
or the substance of this; that her husband was a partner in this busi- 
ness and that she would have to endorse this note or that there was 
liable to be some prosecutions grow out of this? A. What kind of 
prosecutions ? 

“Q. Criminal prosecutions? A. No sir. 

“Q. Did you ever at any time tell her that she had to endorse this 
note? <A. I do not think that I ever told anybody that in my life Mr. 
Smith. 

“Q. Did you tell Mr. Harper or Mrs. Harper that unless she did 
endorse the note that there would be some trouble about it? A. I do 
not know. I might have said there might be some trouble, I do not re- 
call the conversation. 

“Q. Did you ever at any time go to see Mrs. Harper about en- 
dorsing this note? A. I do not think so, I do not recall it. . . . 

“Q. After that time did you again go to Murphy, North Carolina, 
about collecting this note? <A. Yes. 

“Q. Was the note then in the hands of the First National Bank 
as an asset? A. Yes. 

“Q. Were any notices ever given or conversation ever had with 
you and Mrs, Harper about the payment of this note? Did you ever 
go and talk to her about paying any part of it? A. I do not recall. 

“Q. Did you ever talk to Mr. Harper? A. Probably did... . 

“Q. When you and Mr. Harper went to Murphy to see about 
this note, what did you know then? <A. The note was in partial pay- 
ments, so much every sixty or ninety days, and payments was past 
due and we went to see about collecting that payment. 

“Q. At that time or any time did Mrs. Harper ever come to see 
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you or tell you or write you or communicate with you in any way 
that she had signed that note under duress and she was not obligated 
for it? A. No sir, I do not recall it. 

“Q. Up until the time the bank closed did she ever make any 
question as to her endorsement on that note? A. I do not recall her 
ever discussing it... . 

“Q. At that time, or any time after April, 1931, did Mr. or Mrs. 
Harper ever make any question or say that they had both signed 
this note under duress and for fear that Mr. Harper might be handled 
criminally for this money that was supposed to have been collected 
by the Morristown Buick Company and not applied to the notes here 
at the bank? A. They never mentioned it to me. 

“Q. Did you have charge of this note at all times while you were 
in the First National Bank? A. I had charge of the notes, if they 
became past due they were put on my desk. 

*“Q. When this note first became due, you have already stated that 
you went to Murphy to see about it? A. Yes sir. 

“Q. After that was this note at all times in your hands? A. I 
think so. 

“Q. Mr. Trobaugh, did you ever at any time threaten Mr. Harper 
with prosecution if this note was not fixed up? A. Criminal prosecu- 
tion? 


“Q. Yes? A. No sir. 

“Q. Did you ever at any time tell his wife that he was subject 
to prosecution criminally? A. I never told anybody that. 

“Q. Did you at any time suggest that Mrs. Harper sign this note 
or was that the understanding? Just tell all that you know. A. No 
sir, I do not recall, I don’t know whether Mr. Harper suggested it or 
I suggested it, I do not recall... . 


eka ame 


**Cross-Examination 


“Q. Mr. Trobaugh, you have testified that when certain collec- 
tions had been made by the Morristown Buick Company on notes held 
as collateral] that you immediately took the matter up with the mem- 
bers of the partnership? A. Yes sir. 

“Q. If I understood you correctly, you state in your original ex- 
amination that you advised them that other notes, good notes, must be 
given to you in place of those which had been collected? A. Yes, or 
the note secured. 

“Q. Or that note secured? A. Yes sir. 

“Q. What did you propose to do in the event that they did not 
do either of those things? A. The only recourse I had was to collect 
the notes off the men who had paid the Morristown Buick Company. 

“Q. In that connection I will ask you if you did not tell them that 
you would prosecute them unless they were fixed up? A. Criminally? 
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“Q, Yes sir? A. No sir, I did not. 
“Q. You did have a telephone conversation with Mrs. Harper 
prior to the time that she signed this note? A. I do not recall. 

“Q. You just don’t remember whether you did or not? A. No 
sir. 

“Q. You don’t remember anything that happened in the conver- 
sation if you had it? A. No sir, I do not recall it, she might have 
called me but I do not recall it.” 

Mr. Trobaugh was, at the time he testified (November 26, 1935), 
fifty-three years of age. He had lived in Morristown for forty years. 
He was a director of the First National Bank of Morristown from 
1918 or 1920, and vice-president of said bank from 1925 or 1926, 
until the bank was closed. Six reputable citizens of Morristown, of 
long acquaintance with Mr. Trobaugh, testified that his general char- 
acter and reputation was good, and that he was entitled to full faith 
and credit on his oath. 

There was no evidence, or offer of evidence, tending to impeach the 
general character and reputation of the defendant or her husband, or 
their character for truth and veracity. Floyd I. Harper was not sub- 
ject to criminal prosecution in the circumstances, for the reason that 
the embezzlement had been committeed by one of his partners, with- 
out his knowledge. Although civilly liable for the debts of the part- 
nership, he was not criminally liable for the unlawful acts of a partner 
done without his assent or knowledge. 

After reading all the evidence in this record, and repeatedly re- 
reading much of it, we are of the opinion that the greater weight of 
the evidence supports the chancellor’s findings and decree. ‘The tes- 
timony of Mrs. Harper relating to the representations made to her 
by Mr. Trobaugh is positive and clear. Mr. Trobaugh admits that 
he may have had a conversation with Mrs. Harper at the time 
stated by her, but says that, if he had such a conversation, he 
does not recall anything that was said at that time. In view 
of all the circumstances then surrounding the parties, and their 
respective relations to the matters under consideration, it is 
probable that Mrs. Harper would, after the lapse of several years, re- 
member the things that occurred more vividly than Mr. Trobaugh, 
and a consideration of the situation of each of the parties at that 
time, in the light of the history of many similar cases written into 
the law reports, lends credence to the testimony of Mrs. Harper, and 
especially so when Mr. Trobaugh neither affirms nor denies so many 
important facts, but merely says he does not “recall.” “It is no im- 
putation against the veracity of a witness if the court attributes to 
him frailty of memory.” Moore on Facts, vol. 1, § 17. 

According to each witness a purpose to tell the truth, we think 
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that, upon an application to this case of established rules for weigh- 
ing evidence, the testimony of Mrs. Harper must be accepted as the 
truth of the case. Upon such facts the legal result is inevitable. 


Conk Slat Sunk Sn 


Neglect to Present Claim Against Decedent’s 
Estate in Proper Time 


The ignorance of a person, holding a note secured by a 
mortgage on property belonging to a decedent, as to the fact 
that the Probate Court has limited the time within which 
claims against the estate may be presented to the executor, as 
required by law, will not excuse untimely presentment of the 
claim nor justify the court in granting the mortgagee an 
extension. Richey v. First National Bank & Trust Co., Su- 
preme Court of Errors of Connecticut, 195 Atl. Rep. 782. 

The Connecticut Gen. Stats. 1930, §§ 4914-21 require that 
the Probate Court fix a period of not less than six months 
nor more than twelve months within which claims may be 
presented against the estate of the deceased person. The 
decedent in the case above referred to died on February 19, 
1934, and the defendant bank was appointed executor of his 
will. The plaintiff held the decedent’s note in the amount of 
$46,000, dated May 1, 1918, and payable on or before twenty 
years after date. The note was secured by a real estate mort- 
gage and provided that interest should be paid semi-annually 
and that, if any payment should remain in default for fifteen 
days after becoming due, the principal should immediately 
become due at the option of the holder. 

The Court of Probate limited six months from March 7, 
1984, for the presentment of claims. The executor paid the 
interest due on the mortgage debt on May 1, 1934. The 
plaintiff-mortgagee presented no claim within the time limited. 
He did not know that the law required the Court of Probate 
to limit a time for the presentation of claims or that the court 
had made such a limitation or that there was anything he 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §466. 
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could or should do to protect his rights or that he had a pre- 
sentable claim based on the mortgage. 

After the default in the payment of the interest due on 
November 1, the plaintiff interviewed the officer of the defend- 
ant bank who was in charge of the estate and was told that 
he should have presented a claim and that his time to do so 
had expired. He promptly applied to the Court of Probate 
for an extension of time and his application was denied. He 
thereupon appealed to the Superior Court which sustained 
the appeal and granted him thirty days in which to present 
his claim. 'The executor appealed from that decision and the 
Supreme Court of Errors now holds that the plaintiff’s claim 
was barred and that he was not entitled to the extension of 
time granted. 

The claim of the plaintiff in this case was a claim for the 
entire amount of the mortgage debt as evidenced by the note 
secured by the mortgage. The fact that the plaintiff was 
barred from his right to file such claim against the assets of 
the estate, because the claim was not filed within the statutory 
period, does not, under the Connecticut practice, prevent him 
from satisfying his debt by a foreclosure of the mortgage. 

Kach state has its statutory provisions, expressly prescrib- 
ing the time, place and manner in which claims must be pre- 
sented. Generally it is provided that claims must be presented 
within a specified time after the death of the debtor, the 
appointment of the executor or administrator, or the publica- 
tion of a notice requiring claims to be presented. The stat- 
utes also prescribe the person to whom, or the place at which, 
claims are to be presented. In some states, such as Illinois 
and Indiana, claims are filed in court. In others, such as New 
York, they are presented to the executor or administrator. 
In still others, such as Missouri, they are required to be ex- 
hibited to the executor or administrator and then filed with 
the court. In a number of states, it is expressly provided that 
a claim, when presented, must be accompanied by an affidavit 
to the effect that the claim is justly due and that credit has 
been given for all payments previously made thereon. 

In many of the states it is provided by statute that a claim, 
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not presented within the prescribed time, is forever barred. 
Arkansas, Minnesota, Connecticut and Missouri have such 
statutes. “So absolute is the bar,” said the court in one case, 
“of such a one from participation in the assets of the estate 
that even when all the creditors who have presented and estab- 
lished their claims in the probate court have been paid in full, 
and a surplus remains in the hands of the administrator for 
distribution to the next of kin, not only will the probate court 
not entertain his claim, but no other court can give him such 
relief.” Cowan v. Mueller, 176 Mo. 192, 75 S. W. Rep. 606. 

The following paragraphs are quoted from the opinion of 
the court in the Connecticut decision: 


In determining whether an extension of time to present claims 
should be granted, the court of probate ordinarily exercises a dis- 
cretion and the superior court reviews its action only to determine 
whether it has been reasonable and legal. Reiley v. Healey, 122 
Conn. 64, 79, 187 A. 661. In the instant case, however, the record 
suggests no consideration which entered into the decision of the court 
of probate other than the fact that the plaintiff’s ignorance of the 


requirements of the law that he should present a claim against the 
estate was not ground for extending the time, and we regard that 
issue as determinative of the correctness of the action of the trial 
court. 

Previous to 1899 the statute requiring the presentation of claims 
against a solvent estate of a deceased person within a time fixed by 
the court of probate contained no exception. Cone v. Dunham, 59 
Conn. 145, 161, 20 A. 311, 8 L. R. A. 647. In that year a statute 
was passed which, somewhat changed and expanded in the revisions 
of 1902 and that of 1918, is now in effect as follows: “Such court 
may, for cause shown upon hearing after public notice, limit a further 
time for the presentation of claims, not exceeding the period which 
it might have originally limited; and may, if any creditor, through 
no default of his own, shall have failed to present his claim within 
the time limited, for cause shown upon hearing after public notice, 
extend the time for such creditor to present his claim not more than 
thirty days beyond the period which it might have originally limited.” 
Public Acts 1899, c. 224; Revision of 1902, § 326; Revision 1918, 
§ 4983; Revision 1930, § 4914. The purpose of this law was evi- 
dently to relieve against hardships due to the strict provisions of 
the statute as it had previously stood. The Legislature, however, 
obviously did not intend to give to the court of probate any general 
power to extend the time to present claims but one which was re- 
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stricted, its exercise depending upon a finding that the claimant was 
without “default of his own” and that there was “cause,” or as 
expressed in the act of 1899 and the Revision of 1902 “good and 
sufficient cause” for granting it. “The purpose of the statute as a 
whole remains, however, for ‘the security and benefit of 

estates’; ‘to produce a speedy settlement of estates, and the repose of 
titles derived under persons who are dead’ (Cone v. Dunham, supra, 
59 Conn. 145, at page 161, 20 A. 311, 8 L. R. A. 647), and ‘to 
insure . . . that the executor shall know exactly what the claims 
are” Roth v. Ravich, 111 Conn. 649, 653, 151 A. 179, 74 A. L. R. 
364.” Wright v. Wright, 121 Conn. 115, 117, 183 A. 410, 411. 

The question of the right of the court to extend the time for 
presenting a particular claim against a solvent estate cannot be con- 
sidered apart from the provision in section 4914 permitting a 
general extension for the presentation of claims “for cause shown,” 
“not exceeding the period which it might have originally limited,” 
and that in section 4925 permitting an extension of time for present- 
ing a claim against an insolvent estate “for good and sufficient cause 
shown” “not exceeding thirty days beyond the time it might have 
originally limited”; for, if plaintiff’s ignorance of the law in this case 
justified an extension, a similar situation would justify it under these 
other provisions. 

If a plaintiff’s ignorance that, if he was to secure payment of 
the indebtedness to him upon the basis of the decedent’s personal 
liability he must present the claim, is to be regarded as a cause for 
extension, it is difficult to see why in any case ignorance of a creditor 
that he must present a claim in order to secure payment of the debt 
of a deceased debtor would not also constitute such a cause. Nor 
is it possible to distinguish such ignorance from ignorance that a 
time had been duly fixed by the court of probate for the presentation 
of claims followed by the requisite notice; for, as we said in Home 
Owners’ Loan Corp. v. Sears, Roebuck & Co., 128 Conn. 282, 242, 
193 A. 769, the presumption arising out of the recording of an in- 
strument upon the land records is no stronger than the presumption 
that one knows the law, and the converse of that is also true; the 
presumption of notice of the limitation of a time for presenting 
claims which has been duly fixed is as strong as that one knows the 
law. The underlying reason and effect of the latter presumption has 
been too recently stated by us to require repetition. Atlas Realty 
Corp. v. House, 123 Conn. 94, 101, 192 A. 564. Practically in most 
cases where ignorance of the law would be advanced as a reason for 
extending the time it would not be possible to determine whether that 
was the true cause or the application for an extension actually re- 
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sulted from a change of mind on the part of the claimant after the 
time set had expired. 

In Buzzell v Atna Ind. Co., 91 Conn. 359, at page 361, 100 A. 
32, 33, we considered the provision in the rules of court that an 
extension of time to present claims against a receiver might be granted 
for good cause, Practice Book 1934, p. 76, § 240, and we said: 
“Where the belated claimant is one of a class of creditors whose 
rights as a class are indisputable and whose claims as individuals are 
liquidated, such as bondholders, holders of bank bills, bank de- 
positors, and the like, the maxim that equality is equity applies with 
full force, and great liberality is exhibited in extending the time in 
favor of such claimants as have not had notice and opportunity to 
come in within the time theretofore limited.” The plaintiff in his 
brief quotes this language, but omits that which follows: “But when 
the belated claim is one which requires to be separately examined or 
liquidated upon its own merits other considerations are involved. The 
general policy of our law, as indicated by the statutes and rules of 
court, is that claims not presented within the time limited are barred, 
unless the claimant can show a special equity in his favor; and that 
the necessity of at least attempting to settle the estate speedily 
should have great weight in the determination of every case.” The 
history of the provision allowing an extension of time to present a 
claim against the estate of a deceased person shows that certainly 
no greater latitude may be given than indicated in that opinion. 

It is true that equity will often relieve against mistakes of law, 
but the cases in our court where such relief has been granted go no 
further, in the absence of some independent equity, than to grant 
relief in that class of cases where there has not been a mere error of 
law but that error is the underlying cause of a mistake of fact. 
2 Pomeroy, Equity Jurisprudence, 4th Ed., § 849. Thus in Park 
Brothers & Co., Ltd., v. Blodgett & Clapp Co., 64 Conn. 28, 29 A. 
133, and Allis v. Hall, 76 Conn. 322, 56 A. 637, the mistake con- 
sisted on the fact that a written contract did not express the real 
agreement of the parties; and in Bronson v. Leibold, 87 Conn. 293, 
87 A. 979, the plaintiff mistakenly believed the fact to be that he 
had forfeited his rights under the contract in question. 

The plaintiff calls attention to Northrop’s Ex’rs v. Graves, 19 
Conn. 548, at page 560, 50 Am. Dec. 264, where an executor paid a 
legacy to one not entitled to receive it under a mistake as to the 
terms of the will and was permitted to recover it, and where we said: 
“That a party may not urge his ignorance of the law as an excuse 
or palliation of a crime, or even of a fault, we may admit; that he 
may not, by reason of such ignorance, or mistake, obtain any right 
or advantage over another, we may admit; but we do not admit, that 
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such other may obtain or secure an unjust advantage over him, by 
reason of his ignorance or mistake, even of the law. We agree, that 
men should not complain of the consequences of their deliberate and 
voluntary acts; but we do not agree, that acts performed under the 
influence of essential and controlling mistakes are voluntary, within 
the meaning of the maxim referred to [Volenti non fit injuria]. 
(To those who consent no injury is done.) And we say, that neither 
maxims, of law, nor fictions of law, should be so applied as to work 
manifest injustice.” ‘That was a case in which the question was as 
to the right of a party to recover money paid under a mistake, and 
the court was careful to point out, 19 Conn. 548, at page 554, 50 
Am. Dec. 264, that it was not deciding that “money paid by a mere 
mistake in point of law, can be recovered back.” The basis of a 
recovery under such facts is thus stated in Monroe National Bank v. 
Catlin, 82 Conn. 227, 231, 73 A. 3, 4: “The appeal to which the 
courts listen is one to the principles of equity. It is only when one 
has obtained such an advantage over another, by reason of that 
other’s mistaken view of his legal rights, that it would, under the 
circumstances, be unconscionable for him to retain it; that a situation 
created by the fair conduct of the parties will be disturbed.” In 
Bridgeport Hydraulic Co, v. Bridgeport, 103 Conn. 249, 261, 130 A. 
164, and Town of Enfield v. Hamilton, 110 Conn. 319, 331, 148 A. 
353, the unconscionable enrichment of the person receiving the ad- 
vantage is in effect recognized as creating an independent equity. 
Moreover, the situation presented on those cases is not analogous to 
the one before us, because there only the question of individual rights 
were concerned, whereas here the question also involves a matter of 
legislative intent upon a question of public policy. 

In Usher v. Waddingham, 62 Conn. 412, 429, 26 A. 538, 542, 

we said: “It is settled by a great multitude of cases as the ordinary 
rule that a person cannot show his own ignorance of the law for the 
purpose of avoiding the application of that law to known facts. 
This is unquestionably the rule as applied in courts of. law. 
The rule in equity does not differ materially from the rule so laid 
down. In Pom. Eq. Jur., § 845, it is stated that “the doctrine is 
settled that in general a mistake of law, pure and simple, is not ade- 
quate ground for relief. When a party, with knowledge of all the 
material facts, and without any other special circumstances giving 
rise to an equity in his behalf, enters into a transaction affecting his 
interests, rights, and liabilities, under an error in respect to the rules 
of law controlling the case, courts will not in general relieve him 
from the consequences of his mistake’.” 

While the question whether the plaintiff’s ignorance of the law 
requiring the presentation of the claim would be a ground which 
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equity would recognize as a basis for some appropriate relief is not 
of course determinative of the question of the intention of the Legisla- 
ture in requiring that cause be shown as a basis for granting an 
extension of time to present a claim, yet the case dealing with it are 
sufficiently analogous to afford considerable light. Where to them is 
added the history and purpose of the provision and the practical 
considerations to which we have referred, we are brought to the con- 
clusion that the plaintiff’s mere ignorance of the fact that his claim 
was one which should be presented is not cause for granting him an 
extension of time. Roaf v. Knight, 77 Iowa 506, 42 N. W. 433; 
In re Palmer’s Estate, 212 Iowa 21, 286 N. W. 58. 

There is error, the judgment is set aside, and the case remanded 
to the superior court, with direction to dismiss the appeal. 

In this opinion the other judges concurred. 
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SECRETARY OF CORPORATION PERSONALLY 
LIABLE ON NOTE 





Starley v. Deseret Foods Corporation, Supreme Court of Utah, 74 Pac. 
Rep. (2d) 1221 





The secretary of a corporation, who signs his name to a promis- 
sory note under the signature of the corporation, without anything 
to indicate that he signs in a representative capacity, is personally 
liable on the note. The note in this case read ‘‘ We promise to pay,”’ 
ete., and contained the further words ‘‘the undersigned agree to 
pay.’’ The note, which was intended to be the obligation of the 
Deseret Foods Corporation, was signed in the following manner: 


Deseret Foods Corp. 
By Chas. N. Fehr, Pres., 
Grant Morgan. 


Morgan was the secretary of the corporation. In this action 
brought against the corporation and against Morgan, individually, 
on the note, Morgan’s defense was that he signed as secretary of 
the corporation and merely for the purpose of completing the sig- 
nature. It was held that the note, on its face, purported to be a 
joint obligation of the Deseret Foods Corporation and Morgan, and 
that Morgan would not be permitted to introduce parol testimony to 
establish that he signed other than as an individual. To have es- 
caped personal liability, his signature should have read ‘‘By Grant 
Morgan, Secretary.”’ 


Action on a note by Rulon F. Starley, Utah State Bank Commis- 
sioner, and another against the Deseret Foods Corporation, Grant Mor- 
gan, and another. Judgment for plaintiffs, and defendant Morgan 
appeals. 

Affirmed. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Ddition) §347. 
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Louis H. Callister, of Salt Lake City, for appellant. 
Marion G. Romney, of Salt Lake City, for respondents. 


FOLLAND, C. J.—This is an action on the following note: 


**2,500.00 November 29, 1929. 

**On or before six (6) months after date, without grace, we prom- 
ise to pay to the order of Sugar Banking Company, for value received 
Twenty-five Hundred Dollars, payable at 1065 East 21st South 
Street, Salt Lake City, Utah, without defalcation or discount, together 
with interest thereon at the rate of 8 per cent. per annum from date 
until maturity, and from maturity until paid before and after judg- 
ment at the rate of 12 per cent. per annum. All interest payable quar- 
~ terly. 

“Tf any installment of the interest be not paid promptly as stipu- 
lated, the legal holder of the note may declare the principal due and 
proceed by law to recover both principal and interest. If this Note is 
not paid at maturity, the undersigned agree to pay reasonable expense 
of collection, including attorney’s fee. 

**Deseret Foods Corp. 
*“No. 23043 By Chas. N. Fehr, Pres., 
‘“Due May 29, 1930. Grant Morgan.”’ 


It was indorsed on the back by David Neff. The payee, Sugar 
Banking Company, became insolvent and was taken over by the state 
banking department for liquidation. The note in suit was among the 
assets taken over by the bank commissioner. Judgment was rendered 
against the Deseret Foods Corporation and Grant Morgan, as makers, 
and David Neff as indorser. Only the defendant Grant Morgan ap- 
peals. He contends he signed as secretary of the Deseret Foods Cor- 
poration and not individually. Appellant asserts, and it is not denied, 
that any defenses that could be maintained against the payee may 
now be urged against the plaintiffs, as they are not holders in due 
course. 

Morgan by answer denied liability and alleged that the corpora- 
tion was sole maker of the note and that it was accepted by the payee 
as such. After trial and before decision, the trial court permitted an 
amendment to the answer in which the defendant alleged that the 
failure to add the word ‘‘Secretary’’ after his name was because of 
mutual mistake between the payee and defendant. The court had per- 
mitted the defendant to submit all his evidence touching that issue at 
the trial. The finding of the trial court was that Morgan signed the 
note in his individual capacity and not as secretary for and on behalf 
of the corporation; that the word ‘‘Secretary’’ was not omitted after 
Morgan’s signature as a result of mutual mistake. A conclusion of 
law was also made as follows: 


‘‘That the parol evidence offered and received on behalf of the de- 
fendant, Grant Morgan, to the effect that he signed said promissory 
note as secretary of the Deseret Foods Corporation and not in his in- 
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dividual capacity, and as a result of mutual mistake of the payee and 
said Grant Morgan, does not relieve him of liability as a joint maker, 
the instrument itself being the sole evidence of the intent cf the makers 
in its execution and delivery.’’ 


The note on its face purports to be the joint obligation of the Deseret 
Foods Corporation and Grant Morgan. Appellant contends that he was 
entitled to show that he signed the note in a capacity other than as 
maker ; that is, as secretary of the corporation for the purpose of com- 
pleting the signature merely. In the absence of fraud, duress, or op- 
pression, parol evidence will not be received to explain or modify an 
instrument, unless there is something on the face thereof or in the 
manner of the signature to create an ambiguity or uncertainty as to 
the liability of the party signing, or unless there was a mutual mistake 
of fact as to the signing of the instrument. Coal River Collieries v. 
Eureka Coal & Wood Co., 144 Va. 263, 132 S. E. 337, 46 A. L. R. 
485; Farmers’ State Bank of Newport v. Olaf Lamon, 132 Wash. 369, 
231 P. 952, 42 A. L. R. 1072; Exchange Bank v. Schultz, 167 Iowa 
136, 149 N. W. 99. 

In Roe v. Schweitzer, 55 Utah 204, 184 P. 938, 941, the court stated: 


‘“‘The law is well settled that where an agent has signed a con- 
tract in a personal capacity, that is, executed it in a manner clearly 
indicating that the liability is his alone, extrinsic proof is not ad- 
missible to discharge him from liability upon it. If he personally is, 
in unambiguous terms, bound to fulfill, he must fulfill.’’ 


It is stated in 8 Amer. Jur. p. 217, considering section 20 of the 
Uniform Negotiable Instruments Act, our section 61-1-21, R. 8. 1933: 


‘‘Under the provisions of the Uniform Act, it has been held that 
whenever the form of the paper is such as fairly to indicate in the light 
of common sense that the maker signs as agent or in a representative 
capacity for a disclosed person, he is relieved of personal liability if 
duly authorized. However, it is generally agreed that the determina- 
tion of the liability of the signer depends upon the construction of a 
written contract, and that in accordance with the rule in respect of 
all such contracts, the intention of the parties as derived from the in- 
strument must, if the instrument or signature is not ambiguous or 
productive of doubt, control the liability of the signer.’’ 


Also on page 219 of 8 Am. Jur.: 


‘In order for an agent to be relieved from personal liability upon 
a negotiable instrument executed by him within the scope of his au- 
thority, he must not only name his principal but must express by some 
form of words that the writing is the act of the principal, although 
done by the hand of the agent.’’ 


In the Restatement of the Law of Agency, Vol. 2, p. 718, it is 
said: 
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“If the name of the principal appears upon a negotiable instru- 
ment and the agent does not appear unambiguously as a party, ex- 
trinsic evidence of an understanding that the agent shall not be a 
party to it is inadmissible as against any holder of the instrument who 
has notice of the agreement or who is not a holder in due course.’’ 





From this it would seem to follow that if the name of the agent does 
appear unambiguously, then there is no ground for the admission of, 
extraneous evidence to show the intent with which it was signed. In 
the instrument before us there is no ambiguity, either in the body of 
the note or in the manner in which it is signed. The words ‘‘we prom- 
ise to pay’’ and ‘‘the undersigned agree to pay reasonable expense’’ 
are consistent with such a conclusion. The Deseret Foods Corpora- 
tion signature is complete, having been executed by the president. The 
name ‘‘Grant Morgan’’ added no force or effect to the signature of 
the corporation. Had Morgan’s intent been to bind himself as co 
maker, he would have signed exactly as he did. 

Appellant cites many cases tending to show that the words ‘‘we 
promise to pay’’ are not inconsistent with a corporate signature as 
sole maker. It is true that the pronoun ‘‘we’’ may in some instances 
correctly designate a corporate aggregate. But we do not see how that 
can help the appellant. The word ‘‘we’’ may be consistent with either 
a sole or a joint obligation, but certainly its use here does not create 
ambiguity. The note on its face is not ambiguous or uncertain as to 
who are the makers. There would be no uncertainty or ambiguity 
unless parol evidence is first introduced to cause such uncertainty. 

Appellant cites the following cases to support his contention that 
parol evidence is admissible to show he signed the note in a repre- 
sentative and not an individual capacity, on the theory that there is 
an ambiguity: Exchange Bank v. Schultz, 167 Iowa 136, 149 N. W. 
99; Belmont Dairy Co. v. Thrasher, 124 Md. 320, 92 A. 766; Crandall 
v. Rollins, 83 App. Div. 618, 82 N. Y. S. 317; G. C. Riordan & Co. v. 
Thornsbury, 178 Ky. 324, 198 S. W. 920; Lummus Cotton Gin Co. v. 
Cave, 109 S. C. 213, 96 S. E. 94; Hazlett v. Willaume, 76 Fla. 514, 
80 So. 309; Taylor v. Fluharty, 35 Idaho 705, 208 P. 866; Somers v. 
Hanson, 78 Or. 429, 153 P. 43; Wilson v. M. E. Zion Church, 138 
Tenn. 398, 198 S. W. 244; Citizens’ Nat’l Bank v. Ariss, 68 Wash. 
448, 123 P. 593; Western Grocer Co. v. Lackman, 75 Kan. 34, 88 P. 
527; Central Bank v. Gleason, 206 App. Div. 28, 200 N. Y. S. 384; 
Dunbar Box & Lumber Co. v. Martin, 53 Mise. 312, 103 N. Y. 8S. 91; 
Hoffstaedter v. Lichtenstein, 203 App. Div. 494, 196 N. Y. 8. 577; 
Germania Nat’] Bank v. Mariner, 129 Wis. 544, 109 N. W. 574; Lex- 
ington State Bank v. Rose City Creamery Co., 207 Mich. 81, 173 N. W. 
481; Van Norden Trust Co. v. L. Rosenberg, 62 Misc. 285, 114 N. Y. 8. 
1025; Carpenter v. Farnsworth, 106 Mass. 561, 8 Am. Rep. 360; Jump 
v. Sparling, 218 Mass. 324, 105 N. E. 878; Myers v. Chesley, 190 Mo. 








THE BANKING LAW JOURNAL 261 
App. 371, 177 S. W. 326; Megowan v. Peterson, 173 N. Y. 1, 65 N. E. 
738; Paulson v. Boyd, 137 Wis. 241, 118 N. W. 841; Kerby v. Rue- 
gamer, 107 App. Div. 491, 95 N. Y. S. 408; Means v. Swormstedt, 32 
Ind. 87, 2 Am. Rep. 330; Burkhalter v. Perry & Brown, 127 Ga. 438, 
56 S. E. 631, 19 Am. St. Rep. 343. 

These cases may be classified roughly into five groups: The first 
group would be those cases not in point as to the problem involved 
here. Such a case is Paulson v. Boyd, supra. In some of the cases the 
defendant added the word ‘‘agent’’ or ‘‘trustee’’ or similar word after 
his name, or the word ‘‘by’’ before his name. This was held sufficient 
to create an ambiguity. Crandall v. Rollins, supra, is illustrative where 
the word ‘‘agent’’ is added. <A third class is one in which the cor- 
porate name was affixed by a stamp and a blank line left for the 
executing officer who signed without designating in what capacity. 
Dunbar Box & L. Co. v. Martin, supra, is one of this class. The case 
of Germania Nat’] Bank of Milwaukee v. Mariner, supra, involves a 
situation in which the corporate name was written in the note as being 
the party that promised to pay. In such a case parol evidence was 
admitted to show that Mariner signed in a representative capacity. A 
fifth group includes three cases that seem to be directly in point and 
supporting the position that parol evidence may be introduced to show 
intent of the signer without any ambiguity on the face of the note. 
They are Lummus Cotton Gin Co. v. Cave, supra, Central Bank v. 
Gleason, supra, and Hoffstaedter v. Lichtenstein, supra. These come, 
one from South Carolina and two from the lower appellate court of 
New York. The weight of authority, however, is to the contrary. Coal 
River Collieries v. Eureka Coal & Wood Co., supra; Farmers’ State 
Bank of Newport v. Olaf Lamon, supra. 

Courts have been quite ready to open the case to parol evidence 
to explain the intention of the maker where there is anything on the 
face of the note giving rise to ambiguity. This view is well indicated 
by the cases cited by appellant. But where there is no ambiguity, the 
rule will not be relaxed. The intention of the parties must be gath- 
ered from the instrument itself. Any other rule would tend to de- 
stroy the value of written instruments. United Drug Co. v. Bedell, 
145 Ark. 96, 223 S. W. 372; Savings Bank of San Diego County v. 
Central Market Co., 122 Cal. 28, 54 P. 273; Exchange Bank of Marcus 
v. Schultz, supra; Herman v. Metropolitan Petroleum Co., 253 IIl. 
App. 536; Belmont Dairy Co. v. Thrasher, supra; Cooper v. Sonk, 201 
Mich. 655, 167 N. W. 842; Rudolph Wurlitzer Co. v. Rossmann, 196 
Mo. App. 78, 190 S. W. 636; Baird v. Publishers’ Nat’l Service Bu- 
reau, 51 N. D. 374, 199 N. W. 757; Coal River Collieries v. Eureka 
Coal & Wood Co., supra; Way v. Lyric Theater Co., 79 Wash. 275, 
140 P. 320; Nunnemacher v. Poss, 116 Wis. 444, 92 N. W. 375. 

This court has many times held that in the absence of fraud, mis- 
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take, or ambiguity parol evidence is inadmissible to vary or explain 
the terms of a written instrument. Ezra D. Haskins v. John Dern, 
19 Utah 89, 56 P. 953; Andrus v. Blazzard, 23 Utah 233, 63 P. 888, 
54 L. R. A. 354;; MeCornick v. Levy, 37 Utah 134, 106 P. 660; John- 
son v. Geddes, 49 Utah 137, 161 P. 910; Roe v. Schweitzer, 55 Utah 
204, 184 P. 938; Combined Metals, Inc. v. Bastian, 71 Utah 535, 267 
P. 1020; Last Chance Ranch Co. v. Erickson, 82 Utah 475, 25 P. 2d 
952; Workman Motor Co. v. Pacific Finance Corp., 83 Utah 19, 26 
P. 2d 961; Hanson v. Greenleaf, 62 Utah 168, 218 P. 969; Fox Film 
Corp. v. Ogden Theatre Co., 82 Utah 279, 17 P. 2d 294, 90 A. L. R. 
1299. 

Defendant in his amended answer pleaded ‘‘mutual mistake between 
the payee and defendants herein in not adding the word ‘secretary’ 
after the name of Grant Morgan on the promissory note.’’ Plaintiff 
objected to the filing of the amended answer, but his objection was 
overruled by the court. No question is raised here respecting that rul- 
ing. Evidence touching that issue had been admitted, and defendant 
stated he had no further evidence. The court found there was no 
mutual mistake. The only question before us, therefore, is as to the 
sufficiency of the evidence to support the court’s finding. Counsel for 
defendant in their brief contend that the court in effect struck out or 
disregarded defendant’s testimony tending to show mutual mistake. 
We read the findings differently. The court properly found that the 
word ‘‘Secretary’’ was not omitted after the signature of Grant Mor- 
gan as a result of a mutual mistake of the payee and Grant Morgan. 
This it did after receiving the evidence on that issue over plaintiff’s 
objection and not striking such evidence, and after allowing defendant 
to amend and allege mutual mistake of the parties in that respect. We 
are bound to conclude that the court fully looked into the evidence 
before it found that there was no mutual mistake. 

Before we should be justified in setting the judgment aside, we 
must be satisfied that the clear preponderance of the evidence is against 
such a finding. We are not so satisfied. To justify a finding of mutual 
mistake of fact, the evidence of such mistake must be clear, convincing, 
and satisfying. 3 Jones’ Comm. on Evid., 2d Ed., 2784. A mistake on 
one side of an unilateral mistake of fact is ground for reversal only 
when such mistake is induced by fraud. 3 Jones’ Comm. on Evid., 2d 
Ed., 2787; 53 C. J. 939. There is no allegation, or indeed any sugges- 
tion, that the mistake of Morgan was induced by fraud of the Sugar 
Banking Company. The testimony of Morgan was to the effect that 
he intended to sign as secretary to complete the signature of the cor- 
poration, that he was so authorized, but neglected to add the word 
‘‘Secretary,’’ and that he believed his signature as placed on the note 
had that effect. This would indicate that he was mistaken, not as to 
the fact, but as to the legal effect of his signature, and that he signed 
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as he intended to sign. The mistake was one of his conception of the 
law from which he can obtain no relief. There was no evidence that 
the bank corporation joined in such mistake, if any. It accepted the 
note as made. 

The judgment is affirmed with costs to the respondents. 








PLACE OF SENDING NOTICE OF DISHONOR 





Bank of United States v. Lunenfeld, New York Supreme Court, 1 N. Y. 
Supp. (2d) 438 









A notice of dishonor of a note, sent by the bank holding the note, 
to the address written under the signature of an indorser (although 
such address was written by another indorser), which address is 
also the one appearing on the indorser’s signature card on file in the 
bank, will bind the indorser although never received by him. 

A notice of dishonor sent to the indorser’s correct address will 
bind the indorser although never received by him even though the in- 
dorser’s first name is incorrectly given on the envelope, it appearing 
that no other person of the same surname resided at the place to 
which the notice was addressed. 


Two notes were involved in this case. The first, signed by a 
realty company as maker payable to the order of a securities com- 
pany, was indorsed for accommodation by the defendant, Lunenfeld, 
and came to the hands of the plaintiff, the Bank of United States. 
This action was brought in the name of the plaintiff bank by its 
receiver. A trust company acted as collecting agent for the bank. 
The trust company’s notary sent a notice of dishonor to the defend- 
ant in care of the plaintiff bank. The plaintiff’s notary sent the 
notice to the defendant at 84 Williams Street, New York City. This 
was the address noted under the defendant’s indorsement (put 
there, however, by another indorser) and also the address given on 
a signature card on file in the plaintiff bank. The defendant testified 
that he never received the notice, that he had no office at 84 Williams 
Street, that he never received mail there, that he merely had been a 
director of a corporation at that address and had resigned as such 
director. The notice was never returned although the envelope con- 
taining it carried a return address. It was held that the notice was 
binding on the defendant. 


The second note was indorsed by the defendant ‘‘J. Lunenfeld,’’ 
the letter ‘‘J.’’ standing for ‘‘Julius.’” The notary addressed the 
notice to ‘‘Louis Lunenfeld’’ at 498 West End Avenue, New York 
City, which was the defendant’s correct address. It appeared that 
there was no person other than the defendant at that address having 
the name Lunenfeld. The notice was never received by the defend- 
ant, but it was not returned to the sender, although the envelope 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §956. 
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carried a return address. It was held that the notice was binding 
on the defendant, notwithstanding the error in the address with 
respect to the plaintiff’s first name. 


Action by the Bank of the United States against Julius Lunenfeld 
on two promissory notes. 

Judgment for plaintiff. 

Carl J. Austrian, of New York City, for plaintiff. 

Isidore Dollinger, of New York City, for defendant. 


POLETTI, J.—This is an action on two promissory notes brought 
by the Bank of United States against Julius Lunenfeld. The two notes 
were executed on June 18, 1929, by the Bader-Eisenstein Realty Cor- 
poration through its president, Sam H. Ellman, and were made payable 
to the order of the Canal Securities Corporation. Both notes bear the 
indorsements of J. Lunenfeld, Sam H. Ellman, Canal Securities Cor- 
poration by Louis Rosetti, president, and A. Dolowitz, secretary, in 
the order named. The defendant J. Lunenfeld is an accommodation 
indorser on both notes. The two notes were discounted by the plaintiff 
for the payee. 

One note was for $5,500 and payable twenty-one months after the 
date of execution, to wit, March 18, 1931. The court finds that on the 
date of maturity Walter H. Potter, a notary public in the employ of 
the Guaranty Trust Company, the collecting agent for the plaintiff, 
duly presented the note and duly protested its nonpayment. He sent a 
notice of dishonor to the defendant in care of the Superintendent of 
Banks, Bank of United States, No. 535 Fifth Avenue, New York City. 
Upon receipt of this notice at that address, the note was forwarded to 
the defendant at No. 84 William Street, New York City, by Egbert 
Pardee, a notary public employed by the plaintiff. In support of plain- 
tiff’s contention that this notice of protest was forwarded to the defend- 
ant at this address, plaintiff submitted an affidavit by the notary of due 
notice of protest, and Pardee testified that it was the custom and prac- 
tice to consult the bank records and the signature cards for the correct 
address and to forward such notices to the designated parties at such 
address. 

The address on the signature card (Pl. Ex. 9) was identical with 
that appearing under the defendant’s indorsement on this note and 
therefore Pardee forwarded the notice to No. 84 William Street, New 
York City. The procedure of forwarding such notice is proper. Section 
165, Negotiable Instruments Law; Brill v. Jefferson Bank, 159 App. 
Div. 461, 144 N. Y. S. 539; Miller v. Hackley, 5 Johns, 375, 4 Am. Dec. 
372; West River Bank v. Taylor, 34 N. Y. 128; Traders’ Nat. Bank v. 
Jones, 104 App. Div. 433, 93 N. Y. S. 768. 

The defendant testified that he did not write this address beneath 
the signature on this note, that he never received the notice, that he 
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never had an office at this address, that he was merely a director of a 
corporation which had offices there, that he was not in the habit of 
receiving mail there, and that prior to the time the notice was sent he 
had resigned as director of the corporation. However, there is no testi- 
mony indicating that the plaintiff had any knowledge thereof. 

While it was brought out by the testimony of Mr. Dolowitz, secre- 
tary of the payee corporation, that it was he who wrote the address, 
No. 84 William Street, beneath defendant’s signature before he had the 
note discounted by plaintiff, the defendant did designate that address 
on the signature card he filed at the bank. 

Plaintiff exercised due diligence in the matter by checking the ad- 
dress on the note with that submitted to it by the defendant on the 
signature card. There was no reason for the plaintiff to suspect that 
this was not the defendant’s notation or that the address was incorrect. 
It concluded, and rightly so, that it was the correct address. To require 
the plaintiff to inquire further and to mail the notice to an address 
other than that appearing on the note would be unreasonably exacting 
more than ordinary diligence. To ask the plaintiff to assume the risk 
of mailing the notice to an address of its own selection would impose 
upon it the responsibility of assuring the receipt of the notice by the 
defendant. Such requirements are not prerequisites of due notice under 
the Negotiable Instruments Law, and no cases can be found holding 
such to be the law. 

The plaintiff produced testimony that the letter was never returned 
to its office, although it bore a return address. Section 179, Negotiable 
Instruments Law, requires that notice of dishonor be sent to the address 
designated by the indorser of the note, and the courts of this state and 
other states which have adopted the Negotiable Instruments Law hold 
that a mailing of the notice to the address designated by the indorser 
on the note is sufficient though it in fact never reaches the indorser. 
Further, should an indorsee mail notice to an address other than that 
designated by the indorser of the note, he does so at his own risk. 
Century Bank of City of New York v. Breitbart et al., 89 Misc. 308, 
151 N. Y. S. 588. 

The contention that plaintiff did not exercise due diligence is with- 
out foundation, for it confirmed the address on the signature card, which 
corresponded with the address written on the note. The law never re- 
quired actual notice to the indorser; the exercise of due diligence 
sufficed to charge an indorser. Gawtry v. Doane, 51 N. Y. 84, 89; 
Libby v. Adams, 32 Barb. 542; Manchester et al. v. Van Brunt et al., 
2 Misc. 228, 22 N. Y. S. 362. 

The plaintiff is entitled to recover the face amount of the $5,500 
note, with accrued interest. 

The second note was for $800, payable eighteen months after the 
date of execution, to-wit, December 18, 1930. The court finds that on 
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the date of maturity James O’Hare, a notary public in the employ of 
the Guaranty Trust Company, the collecting agent for the plaintiff, 
duly presented this note and duly protested its nonpayment. He sent 
a notice of dishonor to the defendant as Louis Lunenfeld at No. 498 
West End Avenue, New York City. The defendant’s name is Julius 
Lunenfeld, but he indorsed the note as J. Lunenfeld. The notice was 
never returned, although it had a return address. The defendant testi- 
fied that the only persons with the surname of Lunenfeld living at 
that address were his own family and his father, Morris, who resided 
with him. 

The address to which this note was mailed was the address which 
defendant had designated on the note and hence was the proper place 
to send such notice. Section 179, Negotiable Instruments Law. The 
testimony showed that mail addressed to the Lunenfelds was left with 
the doorman by. the mail carrier and that the doorman would bring it 
to defendant’s apartment. 

From all the testimony there flows a reasonable inference that the 
defendant received the letter, which inference has not been adequately 
rebutted to the satisfaction of the court. Moreover, the court does not 
believe that the error of writing ‘‘Louis’’ instead of ‘‘J.’’ or ‘‘Julius’’ 
constitutes such a misdescription or improper addressing as to nullify 
the notice of dishonor. 

The defendant’s contention that the sections of the Negotiable In- 
struments Law relating to notice of dishonor should be strictly con- 
strued finds no foundation in the Negotiable Instruments Law itself, 
nor in the cases determining what constitutes proper notice of dis- 
honor. The statute and cases (sections 166 and 176 of the Negotiable 
Instruments Law; Hodges v. Shuler, 22 N. Y. 114; Manufacturers’ & 
Traders’ Bank v. Hazard, 30 N. Y. 226; Geneva Bank v. Howlett, 4 
Wend. 328; Wilson v. Peck, et al., 66 Mise. 179, 121 N. Y. S. 344; Me- 
Grath v. Francolini et al., 92 Mise. 359, 156 N. Y. S. 981; Requa v. 
Collins, 51 N. Y. 144) well illustrate the attitude of the courts on this 
point. To hold otherwise would be erecting an impediment to the free 
flow of commerce and credit, contravening the spirit and purpose of the 
Negotiable Instruments Law and embarking upon a course which the 
courts have steadfastly avoided. 

The mailing of the notice of dishonor to the correct address, ad- 
dressed to Louis Lunenfeld, which is the correct surname, even though 
the first name is incorrect, and the fact that no other party with the 
same surname resided at the premises in addition to the testimony that 
the letter was never returned to the sender, are facts adequate to 
warrant the finding that the notice was sufficient to hold the defendant 
liable on the note. 

The court therefore awards judgment to the plaintiff for both notes, 
amounting to $6,350, with interest, together with costs. 
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PURCHASER OF NOTES NOT REQUIRED TO 
MAKE INQUIRY 


Cohen v. Superior Oil Corporation, Supreme Court of Oklahoma, 71 
Pac. Rep. 626 


One who purchases notes from the payee corporation is under 
no duty to inquire into the circumstances of the transaction in 
which the notes were obtained by the payee from the maker. If the 
purchaser takes the notes before maturity and for value and has no 
notice of any facts which the maker could use as a defense, or of 
facts which would place him in a position of having acted with bad 
faith, then he is a holder in due course and can enforce the notes 
against the maker. 


The plaintiff in this case loaned $115,000 to Naphen & Company 
and received as collateral three $50,000 promissory notes made by 
the defendant company to the order of Naphen & Company. The notes 
had been delivered by the defendant company to Naphen Company in 
part payment for shares of stock in a Mexican oil company. The 
defendant company became insolvent and was placed in the hands 
of a receiver and the plaintiff filed his claim on the notes against 
the receiver. The receiver showed that the value of the stock had 
been grossly misrepresented; that the defendant company had paid 
$1,500,000 (including the notes here involved) for the stock, whereas 
it was actually worth no more than $170,000. It was held that this 
would not prevent the allowance of the plaintiff’s claim to the extent 
of the amount advanced by him to Naphen & Company. The plain- 
tiff did not have knowledge of the facts stated and, said the court: 
‘*He is only chargeable with facts which actually come to his knowl- 
edge. Those facts may be actuai knowledge of a defect in the title, 
want of consideration, or such facts as would constitute a defense 
to the note as between the maker and original payee; or actual 
knowledge of such facts and circumstances as would lead an honest 
and fair business man to make further inquiry and which inquiry if 
made would lead to the discovery of the fraud, defect, and defenses.’’ 


Action by William W. Cohen against the Superior Oil Corporation 
and others. Judgment for defendants, and plaintiff appeals. 

Reversed and remanded with directions. 

Application for leave to file second petition for rehearing denied ; 
Corn, J., dissenting; Hurst, J., not participating. 

Steele & Daugherty, of Tulsa, and Cravath, de Gersdorff, Swaine & 
Wood, of New York City, for plaintiff in error. 

Edward P. Marshall and F. A. Bodovitz, both of Tulsa, for defend- 
ants in error. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §568. 
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OSBORN, V. C. J.—This is an appeal by Wm. W. Cohen, hereinafter 
referred to as claimant, from an order of the district court of Tulsa 
county disallowing a certain claim filed by said claimant in a receiver- 
ship proceeding pending in said court. 

On July 30, 1930, the Superior Oil Corporation was placed in re- 
ceivership in the district court of Tulsa County upon the petition of 
the Exchange National Bank. John Rogers was appointed receiver. 
After notice was duly given, claimant filed his claim upon three $50,000 
promissory notes executed by the Superior Oil Corporation which had 
been negotiated to him by Naphen & Co., Inc. The receiver filed objec- 
tions to the allowance of the claim. The matter was referred to a 
special referee, who, after hearing the evidence offered by the parties, 
recommended the allowance of the claim for $115,000 with interest. 
The district court, upon exceptions, disapproved the referee’s recom- 
mendation and denied the claim. From said order, the claimant appeals. 

The grounds of objection submitted by the receiver were that the 
notes held by claimant were renewals of other notes made by the 
Superior Oil Corporation (hereinafter referred to as Superior) to 
Naphen & Co., Inc., on or about October 30, 1929, to evidence a part 
of the purchase price agreed to be paid Naphen & Co. for the capital 
stock of a Mexico corporation known as Compania de Petroleo ‘‘La 
Totonaca, S. A.’’ (hereinafter referred to as Totonaca) ; that Naphen 
& Co. and George F. Naphen dominated and controlled La Totonaca 
and Superior and caused the latter to agree to purchase the aforesaid 
stock at a price of $1,500,000, of which $1,000,000 was evidenced by 
promissory notes of which those described in the claims of: Cohen were 
a part; that the value of said stock was grossly and fraudulently mis- 
represented to the directors of Superior and that said directors were 
moved to the agreement of purchase, including the issuance of the 
notes, by the false representations made to them and by Naphen’s 
exercise of his power to control them; that the notes held by claimant 
were taken by him with knowledge and notice of such facts as rendered 
the taking of them in bad faith. 

Cohen testified that he loaned the sum of $115,000 to Naphen & 
Co. and took the three promissory notes as collateral security for said 
loan, and that Naphen & Co. was indebted at that time to Wachsman & 
Wassal, a firm in which Cohen was a limited partner, and that it was 
orally agreed between the parties that the balance of said notes, when 
collected, should be applied upon the indebtedness of Naphen & Co. to 
Wachsman & Wassal. 

The record of the evidence taken before the referee is voluminous. 
Evidence was produced relating to a number of transactions for the 
purpose of showing that Naphen was a dominant and controlling figure 
in the affairs of Superior, and that be exercised such domination and 
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control to his personal advantage; that said transactions finally cul- 
minated in the sale by Naphen of his stock in the Mexican corporation 
to Superior at a price far in excess of its actual value. Other evidence 
was offered for the purpose of showing that claimant Cohen had such 
knowledge of the facts and circumstances relating to Naphen’s domina- 
tion and control over the affairs of Superior that he cannot now estab- 
lish his position as a holder in good faith, for value, without notice. 

After hearing the evidence offered by the parties, the referee entered 
special findings of fact to the effect that Naphen selected and controlled 
the board of directors of Superior and through his influence with them 
induced the execution of the notes involved herein ; that Naphen grossly 
misrepresented the actual value of the Totonaca stock; that said stock 
for which Superior paid the sum of $1,500,000 was actually worth 
$170,000 and by reason thereof Naphen obtained the execution of said 
notes by fraud, both actual and constructive. The referee further found 
that claimant took the notes before maturity, for a valuable considera- 
tion, in good faith, without notice of any infirmity in the instruments 
or defects in the title of the person negotiating them and that claimant 
was the holder in due course thereof to the extent of the indebtedness 
owed to him by Naphen & Co., Inec., being the sum of $115,000 with 
interest thereon; that Superior was not indebted to claimant for any 
sum to be collected by him for the use and benefit of Wachsman & 
Wassal. 

The findings of the special master were approved by the district court 
except the finding that Cohen was a holder in due course, and in lieu 
thereof the court found as follows: 

“On December 9, 1929, William W. Cohen knew that George F. 
Naphen was embarrassed financially on account of the crash in the 
stock market of October 29, 1929, and subsequent thereto, and that the 
Superior Oil Corporation notes were made two days after said crash 
in favor of Naphen & Company, Incorporated, and that it was con- 
trolled by George F. Naphen; he also knew that George F. Naphen was 
in a hurry to get the money; he also knew that for some time George 
F. Naphen had traded extensively in Superior Oil Corporation stock 
through his firm of Wachsman & Wassal, and that George F. Naphen 
owned a substantial interest in Superior Oil Corporation stock; he 
thought that George F. Naphen was in position to make Superior Oil 
Corporation one of the big small oil companies of the middle west, as 
he knew he had been successful in the Creole Company and the Lago 
Company; in January, 1930, William W. Cohen asked George F. 
Naphen to get him put on the Board of Directors of Superior Oil Cor- 
poration, which George F'. Naphen succeeded in doing, despite the fact 
that William W. Cohen was not acquainted with any of the other 
members of the Board of Directors; William W. Cohen knew, at the 
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time he took said original notes on December 9, 1929, of the relative 
position of George F. Naphen and Naphen & Company, Incorporated, 
to Superior Oil Corporation, and that it was one of dominance; although 
William W. Cohen knew that the three notes tendered as collateral were 
made by one corporation which was dominated by George F. Naphen, 
to another corporation which George F. Naphen likewire dominated, 
and he had opportunity to inquire into and determine the consideration 
for said notes, yet made no such inquiry; if inquiry had been made he 
would have ascertained that the notes were fraudulently secured, and 
that the directors were ignorant of the Totonaca transaction and the 
value of the properties in Mexico, and that they could not intelligently 
act on their knowledge and part with $1,500,000 of the assets of Supe- 
rior Oil Corporation unless they were dominated by George F. Naphen 
for his benefit in said transaction.’’ 

It was concluded that claimant was guilty of bad faith. 


No question is raised regarding the consideration for the delivery 
of the notes to Cohen. His testimony as to the loan of money to Naphen 
& Co. is not disputed. Cohen also testified and the court found as a 
fact that before accepting the notes as collateral to the loan made to 
Naphen & Co., Cohen inquired of the Equitable Trust Company and 
talked with the vice-president thereof to obtain his opinion of the 
value of the notes; that the vice-president of the bank made some in- 
vestigation from the files of the bank and advised claimant that he 
considered the notes good from a financial standpoint. As we view it, 
there is but one question involved herein and that is whether or not 
claimant. has established his position as a holder in due course... . 

The principal ground relied upon to establish bad faith on the part 
of claimant was the failure of claimant to make further inquiry into 
the transaction regarding the purchase of the stock in the Mexican 
corporation. It is insisted that if such inquiry had been made it would 
have been ascertained that the directors of Superior were ignorant of 
the value of the properties in Mexico and therefore would not have 
parted with the assets of Superior unless they had been dominated by 
Naphen for his benefit in said transaction; that the duty of claimant 
to make such investigation arose by virtue of his knowledge that Na- 
phen was financially embarrassed on account of the crash in the stock 
market and in need of funds; that claimant knew that Naphen con- 
trolled Naphen & Co.; and that his position with Superior was one of 
dominance, evidenced by the fact that Naphen succeeded some time 
after Cohen made the loan in having him appointed on the board of 
directors of Superior. The uniform rule in this state is that the defense 
that the holder of negotiable paper is not an innocent purchaser cannot 
be established by a suspicion of defect of title or the knowledge of 
circumstances which would excite suspicion in the mind of a prudent 
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man or of circumstances sufficient to put him on inquiry, but that result 
ean be produced only by bad faith on his part. Phillips v. Roper, 171 
Okl. 225, 42 P. (2d) 871. In the case of Maze v. Austin, 135 Okl. 71, 
273 P. 994, 996, it is said: 

‘‘This court has uniformly held in applying the foregoing section 
that suspicion or the knowledge of circumstances which would excite 
such suspicion in the mind of a prudent man, or of circumstance to put 
one upon inquiry, is not sufficient to defeat the rights of one claiming 
to be a holder in due course. It is also uniformly held that that result 
ean be produced only by a showing of actual knowledge of the infirmity 
or defect, or knowledge of such facts that one’s action in taking the 
instrument amounted to bad faith. Circumstances or suspicions may be 
cogent and obvious that to remain passive would amount to bad faith, 
but, in the absence of actual knowledge bad faith or the absence of it 
is the best. Forbes v. First National Bank of Enid, 21 Okl. 206, 95 P. 
785; MePherrin v. Tittle, 36 Okl. 510, 129 P. 721, 44 L. R. A. (N. 8.) 
395; Conqueror Trust Co. v. Bayless Drug Co., 75 Okl. 288, 183 P. 419; 
Sanley v. Wilkinson, 107 Okl. 54, 229 P. 574; Gaither v. First National 
Bank of Muskogee, 113 Okl. 111, 239 P. 461; Loomis v. Cole, 119 Okl. 
203, 249 P. 327.’ 

In the case of Vaughn v. Johnson, 20 Idaho, 669, 119 P. 879, 882, 37 
L. R. A. (N. 8.) 816, it is said: 

‘‘The purchaser of negotiable paper in due course, and before ma- 
turity, is under no duty to make inquiry as to the title to paper, fair 
and regular on its face, nor is he under any duty to inquire into the 
consideration given for the note or of the transaction out of which it 
arose. MeNight v. Parsons, 136 Iowa, 390, 113 N. W. 858, 22 L. R. A. 
(N. 8.) 718, 125 Am. St. Rep. 265, [15 Ann. Cas. 665]. He is only 
chargeable with facts which actually come to his knowledge. Those 
facts may be actual knowledge of a defect in the title, want of consid- 
eration, or such facts as would constitute a defense to the note as be- 
tween the maker and original payee; or actual knowledge of such facts 
and circumstances as would lead an honest and fair business man to 
make further inquiry and which inquiry if made would lead to the dis- 
covery of the fraud, defect, and defenses. In other words, it must be 
such actual knowledge of the defenses or such actual knowledge of facts 
and circumstances that a failure to make further inquiry would charge 
a reasonably prudent business man with bad faith and dishonest mo- 
tives. Winter v. Nobs, 19 Idaho, 18, 112 P. 525 [Ann. Cas. 1912C, 
302]; Park v. Johnson [20 Idaho, 548] 119 P. 52; Bothwell v. Corum, 
135 Ky. 766, 123 S. W. 291.”’... 

The receiver does not contend that claimant had actual knowledge 
of the fraud practiced by Naphen in securing the issuance of the notes. 
Assuming that Naphen was financially embarrassed at the time of the 
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transaction and that such fact was well known to claimant, such a eir- 
cumstance, at the most, would suggest only a possible motive for fraud. 
Naphen’s alleged dominance in the affairs of Superior could be construed 
only as providing an opportunity for overreaching or fraud, but we 
cannot say that these circumstances furnish such impelling inferences 
of the commission of actual fraud that a failure on the part of claimant 
to make further inquiry into the details of the transaction would justify 
a positive imputation of bad faith and dishonest motives. In the 
absence thereof, the authorities above cited are very clear to the effect 
that a holder of negotiable paper, in order to establish his position as a 
holder in due course, is not required to show that he has made inquiry 
into the consideration given for the note or that he has investigated the 
details of the transaction out of which it arose. To hold otherwise 
would be to impose burdens upon purchasers of negotiable paper con- 
trary to the express policy of and not justified by any provision of the 
Law of Negotiable Instruments. 

Even though we should conclude that under the circumstances shown 
there was a positive duty on the part of claimant to pursue his inves- 
tigation further, we cannot sustain the conclusion of the trial court. 
The purchaser of negotiable paper who makes the purchase under 
circumstances which devolved upon him the duty of inquiring as to 
its validity assumes no greater risk, by his failure to make inquiry, than 
the burden of proving that the facts he could have discovered, if he 
made inquiry, would have protected him. Wilson v. Metropolitan 
Elevated Railway Company, 120 N. Y. 145, 24 N. E. 384, 17 Am. St. 
Rep. 625. Claimant could be chargeable only with the knowledge of all 
the facts which an inquiry would have revealed. The record is clear 
that the notes involved herein were regularly issued by unanimous 
authority of the board of directors of Superior. It is equally clear that 
no defense to said notes was claimed by the board of directors nor by 
any other person prior to the receivership. It appears that after the 
notes were indorsed to Cohen they were twice renewed, the renewal 
notes being signed by the duly authorized officials of Superior. The 
Superior at no time prior to the maturity thereof, or to the maturity 
of any renewals thereof, ever sought to disaffirm the transaction for 
any reason, but, on the other hand, the obligations were unanimously 
recognized as valid and binding. 






























In the light of the authorities, it is evident that claimant has sus- 
tained his position as a holder in due course to the extent of the money 
loaned to Naphen & Co. and the finding of the trial court is without 
evidence to support the same... . 

The judgment of the trial court is reversed and the cause remanded 
with directions to enter judgment in conformity with the views herein 
expressed. 
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RIGHTS OF FDIC ON PAYING INSURED 
DEPOSITS 







Withers, Commissioner of Banking and Insurance v. D’Auria Bank & 
Trust Co., Court of Chancery of New Jersey, 195 Atl. Rep. 298 







Upon the closing of a state bank, the deposits of which were in- 
sured, the Federal Deposit Insurance Corporation paid $5,000 in- 
surance to a number of depositors whose deposits exceeded that 
amount. Each depositor assigned to the Corporation his claim 
against the closed bank ‘‘arising out of said insured deposit,’’ as 
required by the deposit insurance law. It was held that the Cor- 
poration and each depositor were entitled to share pro rata in a 
dividend declared by the liquidating agent, their respective shares 
to be based on the ratio between $5,000 (for the Corporation) and 
the excess of the deposit over $5,000 (for the depositor). 











Syllabus by the Court 


Where depositors of a closed state bank are insured by the Federal 
Deposit Insurance Corporation up to $5,000, and the right of the cor- 
poration to be subrogated to the rights of such depositors has been 
recognized by the allowance of claims by the Commissioner of Banking 
and Insurance and by assignment of the depositors’ claims to the Fed- 
eral Deposit Insurance Corporation, as provided by the act of Con- 
gress, held, that the Federal Deposit Insurance Corporation is entitled 
to be substituted to the rights of such depositors not only by operation 
of law, but that such assignment operates to vest in the Federal De- 
posit Insurance Corporation a pro tanto assignment of the rights of 
the excess depositors, and the Federal Deposit Insurance Corporation 
is entitled to share pro rata with such excess depositors in the dividends, 
based on the respective amounts of their claims for $5,000, and tbe 
excess over $5,000. 





















Petition by Carl K. Withers, Commissioner of Banking and Insur- 
ance of the State of New Jersey, against the D’Auria Bank & Trust 
Company and others for instructions. 






Instructions in accordance with opinion. 

Philip Klein, of Newark, for petitioner. 

Andrew F. Zazzali, of Newark, for Federal Deposit Insurance Cor- 
poration. 


STEIN, V.C.—On July 15, 1936, the Commissioner of Banking and 
Insurance took possession of and closed the D’Auria Bank & Trust 
Company. The bank’s depositors were insured by the Federal Deposit 
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Insurance Corporation up to $5,000, and there are approximately 
twenty-four depositors whose deposits exceeded $5,000. 

In accordance with an act of Congress creating the Federal Deposit 
Insurance Corporation (48 Statutes at Large 168, § 12B, as amended, 
title 12 U. S. C. A. § 264, subsec. (1) (7) pp. 496, 509), upon the pay- 
ment of the amount of the insured deposit, the insured depositors 
executed an assignment to the Federal Deposit Insurance Corporation, 
and the claim of the Federal Deposit Insurance Corporation based on 
the assignments was recognized by the Commissioner or Banking and 
Insurance. All of the depositors have been served with process or have 
been duly notified of the various steps in this cause. 

The commissioner now petitions the court for instruction, and sets 
forth that in making distribution of a first liquidating cash dividend 
the petitioner is confronted with the following questions: 


**(1) Should Federal Deposit Insurance Corporation be first en- 
titled to receive full payment of the 50% dividend based upon the total 
deposits of the various depositors on the date of closing, so that Federal 
Deposit Insurance Corporation would first be made whole before any 
payment of dividend to the excess depositors? 

**(2) Should the excess depositors and Federal Deposit Insurance 
Corporation share pro rata in the 50% dividend based upon the re- 
spective amounts of their claims for $5,000 and the excess over $5,000? 

**(3) Are the excess depositors first entitled to receive full payment 
of all dividends to be declared, prior to any payment thereof to Federal 
Deposit Insurance Corporation, so that the excess depositors will have 
been first paid in full on their entire deposits before Federal Deposit 
Insurance Corporation receives any payment on account of the $5,000 
paid by it to the respective excess depositors?’’ 


The right of the Federal Deposit Insurance Corporation to subroga- 
tion is primarily based upon subsection (1), (7) of the act creating the 
Federal Deposit Insurance Corporation, and the assignment executed 
by the various depositors to the Corporation. That subsection reads: 
‘*(7) In the ease of a closed national bank or District bank, the Cor- 
poration, upon the payment of any depositor as provided in paragraph 
(6) of this subsection, shall be subrogated to all rights of the depositor 
against the closed bank to the extent of such payment. In the case 
of any other closed insured bank, the Corporation shall not make any 
payment to any depositor until the right of the Corporation to be sub- 
rogated to the rights of such depositor on the same basis as provided 
in the case of a closed national bank under this section shall have been 
recognized either by express provision of State law, by allowance of 
claims by the authority having supervision of such bank, by assign- 
ment of claims by depositors, or by any other effective method. In the 
ease of any closed insured bank, such subrogation shall include the 
right on the part of the Corporation to receive the same dividends from 
the proceeds of the assets of such closed bank and recoveries on account 
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of stockholders’ liability as would have been payable to the depositor 
on a claim for the insured deposit, but such depositor shall retain his 
claim for any uninsured portion of his deposit: Provided, That the 
rights of depositors and other creditors of any State bank shall be de- 
termined in accordance with the applicable provisions of State law.’’ 

The assignment which the depositors executed contains the following 


clause: 


‘‘For the purpose of subrogating the Federal Deposit Insurance 
Corporation to all of claimant’s rights against said closed insured bank 
arising out of the Insured Deposit in the amount shown above, claim- 
ant hereby assigns, transfers and sets over unto said Corporation all 
claims against said closed insured bank and its stockholders arising out 
of said insured deposit, together with all evidences of such indebtedness 
held by claimant.’’ 


Subsection (1) (6) and (7) of the Federal Statute make clear the 
reason for the assignment. By subsection (1) (7) it is provided, with 
reference to national banks concerning which Congress has the power 
to legislate directly, that Federal Deposit Insurance Corporation, upon 
the payment to any depositor, ‘‘shall be subrogated to all rights of the 
depositor against the closed bank to the extent of such payment.’’ Re- 
specting ‘‘any other closed insured bank’’ concerning which Congress 
could not legislate directly, such as the bank here involved, Federal 
Deposit Insurance Corporation is prohibited from making any pay- 
ment to any depositor until its right to be subrogated to the rights 
of any such depositor to be paid on the same basis as in a closed na- 
tional bank shall have been recognized either (a) by express provision 
of state law; (b) by allowance of claims by the authority having super- 
vision of the bank; (c) by assignment of claims by depositors, or by 
any other effective method. The subrogation provided by the act in- 
cludes the right to receive the same dividends from the proceeds of the 
assets of such closed bank as would be payable to the depositor on his 
claim for the insured deposit, ‘‘but such depositor shall retain his 
claim for any uninsured portion of his deposit: Provided, That the 
rights of depositors and other creditors of any State bank shall be 
determined in accordance with the applicable provisions of State 
law.’’ 

It is the contention of the Federal Deposit Insurance Corporation 
that the method of payment suggested in question No. 2 should apply; 
namely, that the corporation and the excess depositors should share 
pro rata in the 50 per cent. dividend, based upon their respective claims 
up to $5,000 and the excess over $5,000. 

The liquidation of the bank has reached a point where the com- 
missioner is about to make payment of an initial 50 per cent. cash 
liquidating dividend to all general creditors whose claims have been 
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properly filed and allowed. With respect to depositors whose deposits 
did not exceed $5,000, there is no question but that Federal Deposit 
Insurance Corporation is entitled to full payment of the initial 50 per 
cent. dividend on the respective amounts of deposits paid and assigned. 
The problem with which the liquidator is faced relates only to claims 
where the deposits exceeded $5,000. 


It is the petitioner’s contention that the proviso at the end of sub- 
section (1) (7) of the act, as amended, in effect makes the right of 
the Federal Deposit Insurance Corporation as subrogee subject to the 
applicable provisions of state law. There exists in this state no statute 
as to subrogation. 

Vice Chancellor Backes in Minton v. Sutton, 100 N. J. Eq. 403, 135 
A. 693, 695, said: ‘‘ The writer of the text of Subrogation, in 25 R. C. L. 
1340, after adverting to the rule of the civil law requiring an absolute 
and express agreement, and that the courts are not in entire harmony 
as to such requirements, says: ‘The generally accepted view at the 
present time, however, is that it is not necessary that there should be 
an express agreement that the prior lien shall be kept alive for the 
benefit of the one advancing the money to pay it, or that it is to be 
assigned, but if from all the circumstances surrounding the transaction 
it is clearly to be implied that it was the intention of the parties that 
the person making the advance was to have security of: equal dignity 
and position with that discharged then equity will so decree. In such 
cases equity, speaking from the standpoint of good conscience, substi- 
tutes the person so paying the debt to the place of the original creditor, 
so far as to enable him to enforce the security for the purpose of re- 
imbursement.’ A fortiori where he was to have the original security 
for the debt. The doctrine of the text is not inconsistent with Receivers 
of N. J. Midland R. Co. v. Wortendyke, 27 N. J. Eq. 658, where, al- 
though it was said by the Court of Appeals that conventional subroga- 
tion can only result from an express agreement either with the debtor 
or the creditor, the point decided was that it is not sufficient that a 
person paying the debt of another should do so merely with the under- 
standing on his part that he should be subrogated to the rights of the 
creditor. In Tradesmen’s Building, ete., Association v. Thompson, 32 
N. J. Eq. 133, it was. held on the authority of Coe v. N. J. Midland 
Railway Co., 31 N. J. Eq. 105, that a stranger who paid the debt of 
another with the expectation of being substituted in place of the 
creditor is entitled to subrogation. In the Coe Case the Wortendyke 
Case was distinguished. In the North River Construction Co. Case, 
38 N. J. Eq. 433, the rule of the Coe Case was reiterated and was 
passed without criticism by the Court of Appeals in affirming the 
decree. Upper v. Green, 40 N. J. Eq. 340. It appears from the 
cases that the expectation must be based upon negotiations, not amount- 
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ing to express agreement, but from which an agreement may be 
implied.”’ 

Not only would the Federal Deposit Insurance Corporation be en- 
titled to be substituted by operation of law, but here the assignment con- 
stitutes conventional subrogation or subrogation by agreement. 

It was the intent of Congress to subrogate the Federal Deposit In- 
surance Corporation to the rights of the depositor. That intent is to 
be gathered from a general view of the whole act, bearing in mind 
the occasion and necessity of the law, the mischief felt, and the remedy 
in view. The events which led to the passage of the act are so well 
known, and so fresh in the memory of all, as to preclude the necessity 
here for discussion. The primary rule in construing a statute is to 
ascertain and give effect to the intention of the Legislature and the oc- 
casion and necessity of the law. Smith v. Washington Casualty Ins. 
Co., 110 N. J. Eq. 122, 159 A. 510; Passaic National Bank & Trust Co. 
v. Eelman, 116 N. J. L. 279, 183 A. 677. 


The assignment itself is complete and certain, and operates to vest 
in the Federal Deposit Insurance Corporation a pro tanto assignment 
of all of the rights of the excess depositors. Should such assignment 
be open to interpretation, such interpretation favors the contention of 
the Federal Deposit Insurance Corporation, since it is a general rule 
of construction that where a contract is made in performance of a 
statutory obligation and is susceptible of two interpretations, that con- 
struction will be given which is in accordance with and in furtherance 
of the statutory obligation in question. 

There is here no question involved concerning the rights of de- 
positors and creditors of'a state bank. The question herein involved 
concerns the respective rights of the Federal Deposit Insurance Cor- 
poration and the depositors, not against the bank, but between them- 
selves under the act and the assignment. Those rights became fixed 
upon the closing of the bank and came into existence when the de- 
positor executed the assignment and was paid the amount of his in- 
sured deposit. 

Again, the excess depositors having received all the benefits and 
advantages provided by the mechanics of the act, the other provisions 
thereof are equally binding upon them. Aside from the fact that the 
effect of the assignment is to vest in the Federal Deposit Insurance 
Corporation the rights of the excess depositors to the amount of the 
insured deposit, in equity and good conscience it is entitled to share 
pro rata with the excess depositors in the dividend about to be de- 
clared. 


The commissioner is therefore instructed that the answers to ques- 
tions numbered 1 and 3, as stated above, are in the negative, and the 
answer to question numbered 2 is in the affirmative. 
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ACKNOWLEDGMENT TAKEN 
STOCKHOLDER 


BY BANK 






Sharber, defendant, v. Atlanta National Bank, plaintiff, Commission 
of Appeals of Texas, 109 S. W. Rep. (2d) 1042 









An acknowledgment of a deed in which a bank has a direct in- 
terest, taken before a notary who is a stockholder in the bank, is 
invalid. 


Suit by the Atlanta National Bank against J. H. Sharber and an- 
other. To review a judgment of the Court of Civil Appeals [83 S. W. 
(2d) 454] affirming a judgment for the plaintiff, the named defendant 
brings error. 

Affirmed in part and reversed in part, and cause remanded. 
Carney & Carney, of Atlanta, for plaintiff in error. 
Ben A. Harper, of Olney, Ill., for defendant in error. 















GERMAN, C.—On January 3, 1927, J. H. Sharber and wife exe- 
euted a deed to W. A. Turner conveying 109 acres of land. The recited 
consideration was $1,400, represented by seven vendor’s lien notes. 
Prior to the preparation of the deed Sharber interviewed the cashier 
of the Atlanta National Bank to see if the bank could ‘‘carry’’ a part 
of these notes. The bank agreed to advance as much as $350 and it 
was agreed that the first two purchase money notes, each for $175, 
were to be made payable direct to the bank, and were to be secured 
by a first lien on the land. The other five notes were payable to Shar- 
ber, and were secured by a second lien. They were all executed by 
Turner and bore interest at the rate of 8 per cent. per annum. The 
two notes made payable to the bank were also indorsed by Sharber. 

In pursuance of this arrangement Sharber and wife and Turner 
had Judge H. F. O’Neal to prepare the deed and notes, and Judge 
O’Neal took the acknowledgments of Sharber and wife to the deed. On 
January 27, 1927, Turner reconveyed the land to Sharber for a re- 
cited consideration of $50 cash, and the assumption by Sharber of 
the payment of the notes which had previously been executed by 
Turner. 

Default was made in payment of the two notes due the bank, and 
this suit was instituted by the bank against Sharber and Turner to en- 
force their collection and for foreclosure of the vendor’s lien on the 
109 acres. Upon an instructed verdict, judgment was in favor of the 
bank for the debt against Sharber and Turner, and for a foreclosure of 





















A 
NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) $909. 
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the lien. Turner did not appeal. Sharber did appeal, and the judg- 
ment of the district court was affirmed by the Court of Civil Appeals. 
Turner v. Atlanta Nat. Bank, 83 S. W. (2d) 454. The bank will be 
referred to as plaintiff and Sharber will be designated defendant. 

The defendant Sharber sought to defeat the enforcement of the 
lien on the ground that the land was a part of the homestead of him- 
self and family, and the transaction with Turner was merely a simu- 
lated one for the purpose of fixing a lien. For the purpose of this de- 
cision, it may be said that the evidence failed to raise an issue of fact 
in this respect; or at least failed to show that the bank had any knowl- 
edge of any irregularity in the sale. 

Defendant further sought to defeat the lien on the ground that, 
as the land was a part of the homestead, the acknowledgments of him- 
self and his wife were void, because at the time Judge O’Neal, as no- 
tary public, took such acknowledgments, he was vice-president of and 
a stockholder in the plaintiff bank. The holding of the Court of Civil 
Appeals upon this point presents the important question for decision 
here. It is not disputed that Judge O’Neal was an officer of and stock- 
holder in the bank. 

It seems to be almost universally recognized that an acknowledg- 
ment taken by a notary public, who is a stockholder in a corporation, 
to an instrument in which the corporation has an interest, is void. 
Workman’s Mutual Aid Ass’n v. Munroe (Tex. Civ. App.) 53 S. W. 
1029 (writ ref.); Bexar Building & Loan Ass’n v. Heady, 21 Tex. 
Civ. App. 154, 50 S. W. 1070, 57 S. W. 583 (whit ref.) ; 1 Corpus Juris 
p. 806, § 113; Annotation, 51 A. L. R. 1529. 

But it is urged that the bank was not interested in, this instrument 
to such extent as to disqualify the notary. If the transaction had 
merely been a land sale between Sharber and Turner, and there had 
later been an assignment of the two notes by Sharber to the bank, there 
might have been a different situation. However, in this instance the 
deed was prepared in accordance with an understanding had with the 
cashier of the bank, and the making of the two notes payable directly 
to the bank, with superior lien, indorsed by Sharber, had the effect of 
ereating a lien in favor of the bank, in addition to the transaction be- 
tween Sharber and Turner, just as if Sharber had first given a deed 
of trust to the bank and then conveyed the land to Turner. We think 
the bank had a direct interest in the transaction and instrument. The 
fact that Judge O’Neal may not have known the true facts has nothing 
to do with the matter. 

While the evidence is very meager, yet we think it is sufficient to 
raise an issue of fact as to whether or not the 109 acres was a part of 
the homestead. The question of the authority of the notary to take 
the acknowledgments might become unimportant in the event it should 
be found that the land was not a part of the homestead. As Sharber 
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and wife were both unable to attend court on account of illness, it is 
evident that the facts of the case on the question of homestead and 
the nature of the transaction were not fully developed. 

The judgments of the trial court and of the Court of Civil Appeals, 
in so far as they awarded a money judgment against Turner and 
Sharber, are affirmed, but, in so far as they awarded judgment in favor 
of the bank foreclosing lien on the land, are reversed, and the cause is 
remanded. 

Opinion adopted by the Supreme Court. 


LIBERTY BOND NEGOTIABLE—DEALING 
WITH STOLEN BOND 


United States Fidelity & Guaranty Co. v. Leon, Municipal Court of City 
of New York, 300 N. Y. Supp. 331 


A United States Liberty bond is a negotiable instrument notwith- 
standing that its maturity may be accelerated at the option of the 
Government. 

The bond involved in this case was for $500 and was stolen from 
the bank. The plaintiff company had, apparently, insured the bond, 
had made good the loss and had been subrogated to the rights of 
the bank from which it had been stolen. The defendant, who was 
a professional bookmaker received the bond from an acquaintance 
who was indebted to him in the sum of $2,700 in unpaid bets. The 
defendant did not take the bond, however, in part satisfaction of 
the gambling debt, but merely for the purpose of putting it through 
his bank. He testified that he had the bond collected by his bank 
and paid the face of the bond to his acquaintance in cash. It was 
held he was jointly responsible with his acquaintance in the con- 
version of the bond and liable to the plaintiff for the amount. 


Action by the United States Fidelity & Guaranty Company against 
Alexander Leon, also known as Al Stellee, to recover damages for the 
conversion of a bond. On plaintiff’s motion to set aside the verdict 
of the jury and to direct a verdict for the plaintiff. 

Motions granted. 

Love & Horwitz, of New York City, for plaintiff. 

Samuel M. Birnbaum, of New York City, for defendant. 


WINTER, J.—Plaintiff, subrogated to the rights of the owner of a 
$500 United States Liberty bond, has sued the defendant for its con- 
version. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §857. 
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The case was tried before the court and a jury of one man and 
five ladies, and was submitted on two issues of fact; as to the good 
faith of the defendant in receiving and selling the bond; and also as 
to whether the defendant had received and sold the bond as its pur- 
chaser for value or as an agent of the person who had stolen it. At 
the conclusion of the testimony, plaintiff moved for a directed verdict, 
and upon this motion the court reserved decision. 

The Liberty bond which is the subject of this controversy disap- 
peared from a cashier’s cage of an out-of-town bank under circum- 
stances leading to the conclusion that it was stolen. It first appeared 
in this city on the 16th day of May, 1935, when it was delivered in 
and out of a broker’s office. 

On the following day the defendant, who was a professional book- 
maker at the tracks, was accosted by a gentleman whom he knew by 
the name of ‘‘Izzy’’ or ‘‘Big Moish’’ Kleinman or Kleinstein. His 
acquaintance with this Mr. Kleinman was confined to gambling transac- 
tions in which the latter had accumulated a debt to defendant of $2,700. 
Beyond this and Mr. Kleinman’s frequent appearance at the tracks, 
defendant knew nothing of him, not even his residence. He had never 
had any transactions with him involving bonds or securities. On that 
day ‘‘Big Moish,’’ according to defendant, handed to him the stolen 
bond and asked him to put it through his bank, claiming that he did 
not have a bank account. The scene of this transaction was the corner 
of Broadway and 42d street. Solely to accommodate this customer 
who owed him $2,700 in unpaid bets, the defendant innocently took 
this bond up to his bank at 116th street, where he had an account under 
an alias. After some conversation with the manager there about whether 
the bond was all right and an inspection of a list of numbers on a 
sheet of paper, it was left there. Subsequently the defendant’s account 
was credited with the proceeds of its redemption. Thereafter, or so 
defendant testified, he paid over to ‘‘Big Moish’’ the sum of $500 in 
cash out of his pocket. At any rate, no part of the proceeds was with- 
drawn from the bank. The bank statements showed that all of it re- 
mained on deposit there. The manager of the bank, however, denied 
that the defendant had expressed any curiosity about the history of 
the bond. The defendant’s testimony was also further contradicted by 
his original answer, in which he swore that he had received the bond 
in payment of the gambling debt of Mr. Kleinman. There also was 
testimony from a witness, who identified himself as an agent of the 
Department of Justice or a ‘‘G’’ man, that the defendant had told 
him that ‘‘Big Moish’’ had given him not only that bond but also 
three other stolen certificates on different occasions in payment of a 
$2,700 debt contracted in playing the horses. 

Upon this testimony the jury returned a verdict in favor of the 
defendant, necessarily finding under the court’s charge that the de- 
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fendant had received and sold the bond in good faith, and that he had 
received it for collection only and not in payment of a gambling 
debt. Plaintiff thereupon moved to set aside the verdict and for a 
directed verdict in its favor. 

In deciding plaintiff’s motion it is not necessary to pass upon the 
merits of the verdict of this jury, but only upon the points of law; 
that the bond was not a negotiable instrument; and that even if it was, 
the defendant was liable for a conversion either as an agent of and 
a joint tort-feasor with the thief, or in the alternative, if he took it in 
payment of a gambling debt, as a holder without value or legal con- 
sideration. 

In my opinion the bond was a negotiable instrument under the 
definition given by sections 20 and 23 of the Negotiable Instrument 
Law of this state, although the due date might be accelerated by the 
government. Higgins v. Hocking Valley Railroad Company, 188 App. 
Div. 684, 177 N. Y. S. 444; Bridgeport First National Bank v. Black- 
man, 249 N. Y. 322, 164 N. E. 113. Nor do I agree with the plaintiff’s 
contention that the bond became past due and nonnegotiable when the 
government called the bond on April 15, 1935, for redemption. When 
its pleasure was exercised in that respect, the government merely gave 
the holder the right to demand payment on the accelerated date and 
exonerated the government from the payment of interest thereafter. 
The legal effect of the call for redemption is not the same as if the 
bond had been originally framed as an obligation to pay absolutely on 
a day fixed previously. ‘‘It stands, therefore, upon its statutory basis 
as a bond redeemable at the Treasury on demand without interest after 
the maturity of the call, payable according to its original terms, and 
not overdue, in the commercial sense, till after the day of uncondi- 
tional payment.’’ Morgan v. United States of America, 113 U. S. 476, 
at page 499, 5 S. Ct. 588, 597, 28 L. Ed. 1044. It follows therefore 
that, if the defendant and his predecessor in possession of the stolen 
bond came into such possession in good faith without notice of the theft 
and for a valuable consideration, he had the right to the possession as 
against the owner and did not convert the bond by its sale. Section 
96 Negotiable Instrument Law; Turnbull v. Bowyer, 40 N. Y. 456, 100 
Am. Dee. 523. 

However, the burden of proof is upon the defendant if he is assert- 
ing title to this stolen bond, to show that he is a bona fide holder, and, 
if he is asserting title in his predecessor, that the latter was a bona fide 
holder. Harter v. People’s Bank of Buffalo, 221 App. Div. 122, 223 
N. Y. S. 118; Fidelity-International Trust Company v. Canalizo, 211 
App. Div. 21, 147 N. Y. S. 280; Singer v. Union Table & Spring Com- 
161, 249 N. Y. 8. 490. 

Defendant’s original defense to this action and his admissions to 
the agent of the Department of Justice were that he received the bond 
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for value in payment of a gambling debt. This would not have con- 
stituted him a bona fide holder for value. Peterson v. Fowler, 162 
App. Div. 21, 147 N. Y. S. 280; Singer v. Union Table & Spring Com- 
pany, 151 Mise. 909, 271, N. Y. S. 349. Accordingly on the trial he 
shifted his defense and there contended and testified that he received 
the bond as an accommodation for a gambling customer, for whom he 
deposited it in his bank and caused it to be sold, and to whom he trans- 
mitted the proceeds. He failed to show, however, that the customer 
was a bona fide holder for value, but on the contrary seemed to have 
the idea that the latter had feloniously come into its possession. 

It is my opinion that this substituted version of the defendant’s 
participation in the sale of the stolen bond does not exonerate him 
from the charge of conversion. He was not acting as a mere conduit 
like his bank, or as a broker does in handling securities for their cus- 
tomers in the regular course of their business, or as a mere messenger. 
This transaction was abnormal for the defendant. As he testified, it 
was the first time that he had ever handled securities. If his incredible 
story is taken at its face value, he actually loaned the thief not only 
his own services but also his credit with his bank and its collecting 
facilities, all of which were not available to the thief or their use by 
him was too risky to be attempted except by proxy. By means of this 
defendant’s aid and assistance the thief was enabled to discover with 
immunity that no record of his theft was lodged with the collecting 
banks and to make off with its proceeds. 

Under the facts presented by this case it seems to me that the de 
fendant is a joint tort-feasor with his customer who presumably stole 
the bond, and a participator in the conversion that occurred when the 
bond was sold. He was acting as the agent of the latter and is jointly 
liable with him for the damages suffered by the owner of the bond, 
whether he acted in good faith or not. Levy Brothers and Adler v. 
Karp, 124 Misc. 901, 902, 209 N. Y. S. 720, 721; Suzuki v. Small, 243 
N. Y. 590, 154 N. E. 618; Brightson v. Claflin, 225 N. Y. 469, 122 
N. E. 458. As Mr. Justice Rodenbeck well said in the first case cited: 
‘These rules are founded upon a wise public policy and are designed 
to discourage larceny and the reckless sale of personal property.’’ 

The opinion of the Court of Appeals in Gruntal v. United States 
Fidelity & Guaranty Co., 254 N. Y. 468, 474, 173 N. E. 682, 684, 73 
A. L. R. 1337, it seems to me does not conflict with these views. In 
that case the court merely refused to extend the rule just cited to cases 
where stockbrokers in the usual course of their business accepted stolen 
certificates and sold them for their customers. This distinction may 
appear in this quotation: ‘‘A broker accepting such securities for dis- 
position on behalf of a customer has little or no means or warning or 
inquiry such as indorsements or other relationships might suggest. 
The securities pass from hand to hand by delivery. He is a mere con- 
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duit between the seller and the purchaser, for which he receives a small 
commission. The purchaser is not liable for conversion, yet the broker, 
acting without any ground for suspicion, is said to be liable for the 
full value of the security which he has sold, although he has paid the 
purchase money over to the seller. The harshness of such a rule has 
been recognized by the courts in repudiating his liability. Public poliey 
does not demand the extension of liability for innocent acts to such a 
ease. [citing Pratt v. Higginson, 230 Mass. 256, 119 N. E. 661, 1 A. L. R. 
714]’’ And in this quotation: ‘‘We are inclined to the view that the 
plaintiffs in this case are not liable for conversion, when, in behalf 
of an apparently honest customer with whom they had had past deal- 
ings, and without any cause whatever for suspicion, they sold for his 
account negotiable corporate bonds payable to bearer.’’ Gruntal vy. 
United States Fidelity & Guaranty Co., 254 N. Y. 468, 475, 173 N. E. 
682, 684, 73 A. L. R. 1337. It is impossible to find here any sugges- 
tion of a public policy limiting the liability of gamblers who are cir- 
culating stolen bonds for each other’s accommodation in the gambling 
profession. 

Plaintiff’s motions to set aside the verdict of the jury and for a 
directed verdict in its favor are granted. 


LIABILITY OF DIRECTORS SIGNING ON BACK 
OF NOTE OF CORPORATION 


Farm & Home Savings & Loan Association v. Theiss, Supreme Court of 
Missouri, 111 S. W. Rep. (2d) 189 


A corporation signed, as maker, a note payable to the plaintiff 
Savings and Loan Association. The directors of the corporation 
signed their names on back of the note prior to its delivery to the 
Association. It was held that they were liable to the Association 
as promissors. The money advanced by the Association to the cor- 
poration on the note was a sufficient consideration for their signa- 
tures. 


Action by the Farm & Home Savings & Loan Association of Missouri 
against George W. Theiss and others. Judgment for defendants, and 
plaintiff appeals. 

Reversed and remanded, with directions. 

Ewing, Ewing & Ewing, of Nevada, Mo., for appellant. 

Walter Wehrle and Robert F. Stanton, both of Clayton, for re- 
spondents. 


~ NOTE— For similar decisions see Banking Law Journal Digest (Fourth 
edition) §622. 
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BOHLING, C.—This case turns on whether or not, under the facts 
involved, shareholders and directors of a corporation who place their 
names on the back of a nonnegotiable promissory note of the corpora- 
tion prior to the consummation of the transaction may establish a con- 
temporaneous parol agreement that they were not to be held liable 
as promissors on said note, and whether or not such signatures are sup- 
ported by a consideration. 

The Union Coffee & Grocer Company, a corporation, executed its 
$25,000 principal amount nonnegotiable promissory note, bearing date 
of November 20, 1928, secured by deed of trust on certain real estate 
in the city of St. Louis, and payable in monthly installments to the 
Farm & Home Savings & Loan Association, a corporation, appellant. 
The papers were executed at the office of the coffee company by A. G. 
Young, as president, and A. W. Pfeifer, as secretary, in the presence 
of Robert E. Steele, a representative of the association, and the di- 
rectors of the coffee company, A. W. Pfeifer, A. G. Young, William 
Burgard, Geo. W. Theiss, and A. M. Genisio, who placed their names 
on the back of the note. Default occurring, appellant caused the deed 
of trust to be foreclosed on January 9, 1930, and by this action seeks 
to recover $11,804.23, balance due on said note, after crediting the 
proceeds of said foreclosure sale, from Messrs. Pfeifer, Burgard, and 
Theiss, respondents, the said coffee company having been adjudged 
bankrupt and a judgment against Messrs. Young and Genisio having 
been obtained by appellant in the state of Illinois. Respondents’ evi- 
dence, admitted over the objections and exceptions of appellant, was 
to the effect that respondents signed the note for the accommodation 
of appellant to warrant that the instrument was duly authorized and 
executed by the coffee company and that they had a contemporaneous 
oral agreement that they incurred no liability as makers or promisors 
on said instrument. Each respondent testified that he personally did 
not receive any part of the $25,000, which was applied by the coffee 
company to the discharge of obligations of said company, including 
an indebtedness of $10,000 about to become due, secured by a deed 
of trust. 

Respondents say the testimony was admissible to show they signed 
the note for the accommodation of appellant and without considera- 
tion. We are referred to cases involving accommodation and accom- 
modated parties under the Negotiable Instruments Law. Illustrative 
of these is Dickherber v. Turnbull, Mo. App., 31 8S. W. 2d 234, 236 (2, 
3), holding that if the payee is the party accommodated by the ac- 
commodation party, the accommodated payee acquires no rights against 
such accommodation party, there being no consideration as between 
them. Other cases relied on by respondents are: Chicago T. & T. Co. 
v. Brady, 165 Mo. 197, 208, 65 S. W. 303, 307 (holding the receiver 
of an accommodated bank not entitled to enforce obligations evidenced 
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by notes against its accommodation maker) ; and the cases cited in the 
Dickherber Case. An accommodation party, within the cases relied 
upon by respondents, is one who signs ‘‘without receiving value there- 
for, and for the purpose of lending his name to some other person.’’ 
Section 2658, R. S. 1929, Mo. St. Ann. § 2658, p. 661. Overland Auto 
Co. v. Winters, 277 Mo. 425, 437, 210 S. W. 1, 4, speaking of ‘‘accom- 
modation paper,’’ quotes and applies the following: ‘‘ ‘It represents 
and is a loan of credit to the party accommodated’ ’’; and ‘‘ ‘The ac- 
commodated party, in a legal sense, is the person to whom the eredit 
of the accommodating party is loaned.’ ’’ The instant case concerns a 
nonnegotiable (section 5597, R. S. 1929, Mo. St. Ann. § 5597, p. 791) 
nonassignable (Layton v. Hough, 169 Mo. App. 213, 229, 152 S. W. 
410, 414 (5), note; and we are more than perplexed to understand 
how respondents were the accommodating parties and appellant was 
the accommodated party in the legal sense that respondents loaned the 
credit of their names to appellant who paid over to the coffee company 
$25,000 in exchange for a $25,000 nonnegotiable, nonassignable note 
of said coffee company—the party respondents accommodated in law. 

A third party affixing his signature in blank on the back of com- 
mercial paper enters in a legal relationship with the other parties to the 
paper. As succinctly stated by Rombauer, P. J., in Barnett v. Nolte, 
55 Mo. App. 184, 185: ‘‘One who writes his name on the back of a 
note, of which he is neither payee nor indorsee, is prima facie a joint 
maker, whether the note is negotiable or not. [Citing cases.]| He may 
show, however, against anyone, except an innocent holder for value 
before maturity, that it was the understanding of the parties, at the 
time, that he was to be held as indorser or as guarantor or as surety 
only. [Citing cases.]’’ See Powell v. Thomas, 7 Mo. 440, 38 Am. 
Dec. 465; Lewis v. Harvey, 18 Mo. 74, 77, 59 Am. Dec. 286; Chaffe 
v. Memphis, ete., R. Co., 64 Mo. 193, 195; Herrick v. Edwards, 106 
Mo. App. 633, 638, 81 S. W. 466, 467. By statute, sections 2691, 2692, 
R. S. 1929, Mo. St. Ann. §§ 2691, 2692, pp. 685, 686, a change was 
effected in the rule stated in the Barnett Case in so far as it relates 
to negotiable paper—such a signer in blank being deemed an indorser. 
But, in its legal commercial sense, there is no such thing as an ‘‘in- 
dorsement’’ of nonnegotiable (nonassignable) commercial paper. Daniel 
on Negotiable Instruments, 7th Ed., §§ 798, n. 13, 1553; Herrick v. 
Edwards, supra. Appellant, stating parol evidence would have been 
proper to establish respondents’ liability as joint makers, or sureties 
or guarantors, because such testimony would have been in harmony 
with, not in contravention of, respondents’ written contract evidenced 
by the nonnegotiable instrument here involved, see cases last above 
cited, contends parol testimony was inadmissible to vary, contradict, 
and defeat the contract the law established by reason of respondents’ 
signatures. Appellant’s position is well taken. The rule of law is well 
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established, and rests on like principles which preclude the defeat by 
parol testimony of the contractual provisions of the covenants the Ne- 
gotiable Instruments Law writes into negotiable paper for the parties. 
See Milan Bank v. Richmond, 235 Mo. 532, 539 (I), 189 S. W. 352, 
354 (1, 2); Rodney v. Wilson, 67 Mo. 123, 29 Am. Rep. 499; Jones v. 
Shaw, 67 Mo. 667, 669; Overland Auto Co. v. Winters, 277 Mo. 425, 
432, 210 S. W. 1, 2 (1); Bank of Dexter v. Simmons, Mo. App., 204 
§. W. 837, 838 (2); Thompson v. Bratcher, Mo. App., 8 S. W. (2d) 
1027, 1029 (4). 

‘Notwithstanding the testimony of respondents that they personally 
received no consideration for their respective signatures, the detriment 
accuring to plaintiff by reason of its payment of $25,000 to the coffee 
company, Starr v. Crenshaw, 279 Mo. 344, 353, 213 S. W. 811, 814 (2); 
People’s Bank v. Hunter, 216 Mo. App. 334, 339, 264 S. W. 54, 55 (4), 
as well as the benefit accruing to respondents as shareholders and di- 
rectors of said coffee company by reason of said payment, Thompson 
v. McCune, 333 Mo. 758, 765 (3), 63 S. W. 2d 41, 44 (3), and cases 
there cited, constituted a valuable consideration for respondents’ sig- 
natures. The coffee company, of course, received a benefit. 

Mr. Pfeifer, after signing the note as secretary of the corporation 
on its face, was the first director to sign the note on the back and 
added the word ‘‘secretary’’ after his signature. Mr. Steele stated 
this was not necessary and, according to respondents, struck out the 
word ‘‘secretary.’’ Respondents say this created a latent ambiguity 
and seek to justify the admission of the parol testimony establishing 
their nonliability on that ground. The undisputed testimony estab- 
lished the word ‘‘secretary’’ was stricken out contemporaneous with 
Pfeifer’s signing, prior to the signing by the other directors, and sev- 
eral days prior to the consummation of the transaction by appellant’s 
payment of the money to the coffee company. The cases cited by re- 
spondents do not establish a latent ambiguity under the facts here in- 
volved, consult Matthews v. Coalter, 9 Mo. 705, and those stressed, 
Myers v. Chesley, 190 Mo. App. 371, 374, 177 S. W. 326 (1), and In- 
ternational Store Co. v. Barnes, Mo. App., 3 S. W. 2d 1039, 1041 (4), 
are to be distinguished on their facts. Respondents proceed nisi upon 
the theory they affixed their personal signatures on the back of the 
instrument, but incurred no liability because they did so for the accom- 
modation of appellant and without receiving any consideration therefor. 

No dispute exists as to the amount of the note or the correctness 
of the credit thereon. From what we have said, appellant, under the 
pleadings and the evidence, was entitled to have its request for a di- 
rected verdict granted. We, therefore, reverse the judgment and re- 
mand the cause with directions to enter judgment in favor of appellant 
and against respondents in accord with the provisions of the note offered 
in evidence, less the credit shown thereon. 


















































288 THE BANKING LAW JOURNAL 


DISPOSITION OF UNCLAIMED DEPOSITS IN 
CLOSED BANK 


In re Farmers’ State Bank of Ames, Okla., Supreme Court of Okla- 
homa, 74 Pac. Rep. (2d) 1166 





Under the statutes of Oklahoma (6 Okl. St. Ann. § 156) un- 
claimed deposits, remaining in the hands of the Banking Commis- 
sioner engaged in liquidating a bank, revert to the state and not 
to the stockholders of the bank. 


Syllabus by the Court 


2. Where the Bank Commissioner has taken charge of the assets 
of an insolvent bank for the purpose of liquidation, and all depositors 
and creditors, who filed and proved their claims, have been paid in 
full, and those who failed to file and prove their claims have been for- 
ever barred by the expiration of the statutory period allowed for prov- 
ing such claims, and there remains in the hands of the Bank Commis- 
sioner a fund representing unclaimed deposits, said fund reverts to the 
state under section 9178, O. S. 1931, 6 Okl. St. Ann. § 156, rather than 
to the stockholders under section 9173, O. S. 1931, 6 Okl. St. Ann. 
§ 149. 








Proceeding in the matter of the liquidation of the Farmers’ State 
Bank of Ames, Okl., insolvent, wherein S. T. Goltry filed an applica- 
tion seeking to have the court set aside an order directing Howard C. 
Johnson, Bank Commissioner of the State of Oklahoma, to pay un- 
claimed deposits to the State Treasurer. From a judgment in favor of 
the petitioner, Howard C. Johnson, Bank Commissioner of the State 
of Oklahoma, appeals. 

Judgment reversed, with direction to enter judgment in accordance 
with opinion. 

A. Francis Porta, of El Reno, for plaintiff in error. 

Harry O. Glasser, of Enid, for defendant in error. 


HURST, J.—This case arises out of the insolvency and liquidation 
of the Farmers’ State Bank of Ames, Okl. The case was tried under 
an agreed statement of facts, in substance as follows: On February 18, 
1934, the bank was declared insolvent by the State Bank Commissioner, 
who thereupon took charge of the assets of the bank for the purpose 
of liquidation. He caused notice to be given as prescribed by section 
9175, O. S. 1931 (6 Okl. St. Ann. § 153), calling on all persons who 
had claims against the insolvent bank to present and prove the same. 


ED A CR Pee OR a See ee aE ERE en eee 
NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §432. 
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All persons who filed and proved their claims received full payment 
thereon; but there were several depositors and creditors who did not 
file their claims either within the time provided in the notice, or within 
a period of two years after the insolvency of the bank. On October 
28, 1935, the district court of Major county, in the insolvency proceed- 
ings, made an order directing payment of full and final dividend to 
the creditors and depositors of said bank. The court at the same time 
found that unclaimed deposits remaining in the hands of the Bank 
Commissioner, by operation of law, revert to the state of Oklahoma, 
and should be delivered by the Bank Commissioner to the State Treas- 
urer. On January 6, 1936, and before the funds represented by the 
unclaimed deposits had been delivered to the State Treasurer, the pe- 
titioner, S. T. Goltry, filed an application in the insolvency proceeding 
wherein he alleged that he was the president of the Farmers’ State 
Bank of Ames and owned 83 per cent. of its stock. In his petition he 
asked the court to set aside its order of October 28, 1935, and to re- 
store to the stockholders of the bank all assets remaining undisposed 
of in the hands of the Bank Commissioner. On October 15, 1936, judg- 
ment was rendered in favor of petitioner and against respondent Bank 
Commissioner, and the order of October 28, 1935, in so far as it pur- 
ported to escheat the unclaimed funds to the state, was set aside and 
held for naught, and the Bank Commissioner was ordered to pay the 
stockholders of the Farmers’ State Bank of Ames all funds then re- 
maining in his hands as a result of the liquidation of said bank. The 
court found that all depositors and creditors who had filed their claims 
had been paid in full, and there remained in the hands of the Bank 
Commissioner unclaimed deposits in the sum of $1,705.45, but that all 
depositors who had not filed their claims were barred and have no lien 
or claim upon these funds. The Bank Commissioner brings this ap- 
peal, and seeks reversal by reason of the provisions of Section 9178, 
O. S. 1931 (6 Okl. St. Ann. & 156) as follows: ‘‘Dividends remaining 
unpaid in the hands of the Commissioner for six months after the order 
for final distribution shall be by him deposited in one or more banks, 
trust companies or savings banks to the credit of the Commissioner, 
in his name of office, in trust for the several depositors and creditors 
of the liquidated corporation from which they were entitled thereto; 
and no provisions shall be made for paying unclaimed deposits unless 
proof of claim has been made as provided hereunder within two years 
from the date on which the Bank Commissioner takes over the assets 
of the liquidated corporation and the owners of such unclaimed de- 
posits shall be forever barred from participating in any of the assets 
of said corporation, unless proof of claim is so made within the said 
two years. All such unclaimed deposits and funds remaining in the 
hands of the Bank Commissioner at the end of the said two (2) years 
shall revert to the State of Oklahoma and shall be delivered by the 
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Bank Commissioner to the State Treasurer as other fees earned by the 
State Banking Department.’’ 

On the other hand, the petitioner relies on section 9178, O. S. 1931 
(6 Okl. St. Ann. § 149), which provides in part: ‘‘If, after the liquida- 
tion of such insolvent corporation, wherein the depositors and creditors 
of said insolvent corporation shall have been paid in full, there remain 
in the hands of the Bank Commissioner any assets, such remaining 
assets shall revert to the stockholders of said insolvent corporation.’’ 

The petitioner does not attack the constitutionality of these sec- 
tions. The sole question is one of construction, and it does not appear 
that the sections have been construed before. Neither party to the ac- 
tion cites any authority in support of the meaning he has chosen to 
place upon the sections. 

The Bank Commissioner argues that section 9178, supra, is un- 
equivocal and self-executing in declaring that the unclaimed deposits, 
representing the amount still due to depositors and creditors, shall 
revert to the state at the end of two years. He interprets section 9173, 
supra, as a grant to the stockholders of all remaining sums, which 
would represent assets. 

The petitioner, however, contends that the ‘‘creditors’’ of the bank 
are only those persons who have proved their claims, whether pre- 
viously in the category of depositors or creditors, and since all such 
persons have been paid, the remaining funds, of whatever nature, re- 
vert to the stockholders by the plain terms of section 9173, supra. The 
petitioner further contends that section 9178 clearly indicates that the 
unclaimed deposits revert to the state only when the depositors prov- 
ing their claims have not been paid in full, and that when such de- 
positors have been paid in full, the unclaimed deposits revert to the 
stockholders. 

But we cannot agree with the interpretation urged by petitioner. 
These sections are not conflicting, and their language is plain and un- 
equivocal. By section 9178, supra, the Bank Commissioner is ordered 
to deposit the money not yet paid out in one or more banks and hold 
it in trust for the depositors and creditors who shall be entitled thereto, 
and, if not claimed within the prescribed time, ‘‘such unclaimed de- 
posits and funds’’ shall revert to the state. Section 9173, supra, grants 
to the stockholders ‘‘any assets’’ that may remain in the hands of the 
Bank Commissioner, after the depositors and creditors ‘‘shall have 
been paid in full.’’ The contention of petitioner is repugnant to the 
exact provisions of this section. It cannot be said that all depositors 
and creditors have been paid, so long as there are depositors who in 
fact have not been paid. The fact that no claim has been filed by a 
depositor makes him none the less a depositor of the bank. 

It is the duty of the court, as far as practicable, to reconcile the 
different provisions of a statute, so as to make them consistent and har- 
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monious, and to give a sensible and intelligent effect to each. Trapp 
y. Wells Fargo Express Co. (1908) 22 Okl. 377, 97 P. 1003. 

The Bank Commissioner is entitled to receive the unclaimed de- 
posits and funds involved in this controversy, to be dealt with in ac- 
cordance to the views herein expressed. The judgment is therefore 
reversed, with directions to enter judgment accordingly. 









DRAWEE BANK NOT LIABLE IN PAYING 
CHECK TO IMPERSONATOR 






North Philadelphia Trust Co. v. Kensington National Bank, Supreme 
Court of Pennsylvnaia, 196 Atl. Rep. 14 












An impostor, posing as Margaret O’Hara, owner of real prop- 
erty in Philadelphia, applied to a building and loan association for 
a mortgage loan. The building association deposited the amount of 
the loan with the plaintiff trust company which had arranged to 
issue the title policy. Everything appearing regular, the mortgage 
was accepted by the association and the trust company drew a check 
on itself to the order of Margaret O’Hara and delivered it to the 
impostor. The latter indorsed the payee’s name and her own on the 
check and deposited it in the defendant bank by which it was col- 
lected from the plaintiff trust company. It was held that the trust 
company could not collect the amount of the check from the de- 
fendant bank. The rule applied is that, where a check is paid to 
the person to whom the drawer intended it to be paid (in this case 
the impostor) the drawee cannot recover the amount from a collect- 
ing bank. 


The case of Land Title & Trust Company v. Northwestern Na- 
tional Bank, 211 Pa. 211, 60 Atl. Rep. 723, mentioned in the opinion 
below, was published in 21 (1904) B. L. J. 294, and 17 (1900) 
B. L. J. 515. It there appeared that a stranger falsely representing 
himself to be one B, obtained a loan upon B’s property from the 
Land Title and Trust Company, which gave him its check for the 
amount, drawn upon itself, payable to B. The stranger indorsed 
the check in B’s name and deposited it in the Northwestern National 
Bank by which it was collected from the drawee. It was held that 
the check having been issued to the person whom the drawer in- 
tended to designate as the payee, its payment was chargeable by the 
drawee to the drawer; and hence the money could not be recovered 
from the one who collected the check upon the indorsement of such 
assumed payee. 


The decision here reported is to be compared with the decision in 
Cohen v. Lincoln Savings Bank, New York, 10 N. E. Rep. (2d) 457, 
published in the November, 19387, ‘‘Journal’’ at pages 831 and 867. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §535. 
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The same situation was there presented. A person posed as one 
‘“Wolter’’ owner of an award made in certain condemnation pro- 
ceedings against real property owned by Wolter. The plaintiff 
purchased the award, giving to the impostor in payment a bank 
draft drawn by the defendant bank and payable to the order of 
the plaintiff. The draft was indorsed by the plaintiff to the order 
of Wolter prior to delivery. The impostor indorsed Wolter’s name 
on the check and collected it. It was held that the defendant bank 
was liable to the plaintiff on the theory that the check had been 
paid on a forged indorsement. 


The different conclusions reached in these two cases seem to 
lie in the particular slant which each court took toward the facts 
presented. In the Pennsylvania case, here reported, the court felt 
that the trust company intended the check to be paid to the per- 
son to whom it was delivered, that is the person posing as Margaret 
O’Hara; and that is what happened. In the New York case, re- 
ferred to above, the court felt that the plaintiff intended the check 
to be paid to the real Wolter, the owner of the condemnation award. 
This was not done. The impostor’s indorsement was, therefore, a 
forgery and a forged indorsement, of course, passes no title to the 
instrument on which it appears. 


Appeal No. 111, January term, 1937, from order of Court of Com- 
mon Pleas No. 4, Philadelphia County, as of September term, 1933, 
No. 318; Thomas D. Finletter, President Judge. 

Suit in assumpsit by the North Philadelphia Trust Company against 
the Kensington National Bank to recover the proceeds of a check al- 
leged to contain the forged indorsement of the payee and which the 
defendant paid. The lower court directed a verdict for defendant, 
and a motion was filed by plaintiff for judgment notwithstanding the 
verdict, but the motion for judgment n. o. v. was dismissed and sub- 
sequently judgment was entered on the verdict, and plaintiff appeals. 

Affirmed. 

The opinion of President Judge Finletter is as follows: 

One Margaret O’Hara was the owner of premises 1115 Marlborough 
street. What purported to be a mortgage by her on these premises was 
to be taken by a building association. Title insurance was to be fur- 
nished by the plaintiff trust company. A meeting for settlement was 
held, as a result of which the mortgage presented in the name of Mar- 
garet O’Hara, as mortgagor, was accepted by the building association. 
The latter had already deposited the amount needed in the transaction 
with the plaintiff. 

The plaintiff issued a policy of insurance on the mortgage and paid 
the proceeds of it to a person whom the plaintiff supposed to be Mar- 
garet O’Hara, but who was in fact an impostor, and later the latter 
presented the plaintiff’s check to the defendant, with whom she had a 
checking account, which deposited the proceeds to her credit. These 
were subsequently drawn out by the impostor. 
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The plaintiff now wishes to recover the proceeds of the check, on 
the theory that it was a forgery. 

It will be profitable to cite the facts somewhat in detail: 

(1) Margaret O’Hara was the owner of premises 1115 Marlborough 
street. } 

(2) A woman who we will refer to as ‘‘A’’ took the title papers to 
responsible conveyancers, Edward T. Flood & Son, for the purpose of 
having them apply for a loan of $4,500 to be secured by a mortgage on 
the property. It is true that there is no direct evidence that ‘‘A’’ 
took the title papers to the Messrs. Flood, but it is clear that she was 
a client of theirs, and that they believed her to be the owner of the 
property, Margaret O’Hara. 

(3) The conveyancers, believing ‘‘A’’ to be Margaret O’Hara, nego- 
tiated a loan with the Suburban Building & Loan Association. 

(4) The latter, desiring title insurance by the plaintiff, deposited 
with it the amount of the loan, so that it might be paid to the mort- 
gagor when a valid mortgage was executed. 

(5) When the matter was ready for settlement, ‘‘A,’’ who on that 
date called herself ‘‘Miss O’Hara,’’ went with an employee of the 
conveyancers to the office of the title company and was there pre- 
sented to the settlement clerk as Margaret O’Hara. 

(6) ‘‘A’’ signed the mortgage as Margaret O’Hara, acknowledged 
it, and received from the title company through the conveyancer the 
company’s check drawn on itself to the order of Margaret O’Hara. 

(7) The check, then bearing the indorsement of Margaret O’Hara 
and ‘‘A. O’Hara,’’ was deposited to the credit of Anna O’Hara’s check- 
ing account with the defendant company, was collected by the latter 
from the trust company in the usual course of business, and was sub- 
sequently paid out by the defendant to the order of Anna O’Hara. 
Anna O’Hara was undoubtedly the impostor ‘‘A.’’ All of the parties 
to the transaction except ‘‘A’’ acted in good faith and accepted Anna 
O’Hara as Margaret O’Hara. 

(8) The conveyancers, Flood & Son, believed Anna O’Hara to be 
Margaret O’Hara, introduced her to the title insurance company’s 
employee as Margaret O’Hara, and the check was delivered by the title 
company to the conveyancers believing them to be the agents of Mar- 
garet O’Hara. 

The instant case is identical in its facts with that of the Land 
Title & Trust Company v. Northwestern National Bank, 211 Pa. 211, 
60 A. 723, 107 Am. St. Rep. 565 (21 B. L. J. 294), and in our opinion 
the instant case is ruled by the case referred to. 

The principle involved is stated in the annotation to the Land 
Title Case, in 50 L. R. A. 75, as follows: ‘‘It is apparent from the fore- 
going cases that the drawer of a check, draft or bill of exchange, who 
delivers it to an impostor, supposing him to be the person whose name 
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he has assumed, must, as against the drawee or a bona fide holder, bear 
the loss where the impostor obtains payment of or negotiates the same.’’ 

The principle of the Land Title Company Case was approved by 
Market Street Title & Trust Company v. Chelten Trust Company, 296 
Pa. 230, 145 A. 848, and also in the case of Commonwealth of Penn- 
sylvania v. Globe Indemnity Company, 323 Pa. 261, 185 A. 796. 

The Real Estate Land Title & Trust Company v. United Security 
Trust Company, 303 Pa. 273, 154 A. 593, 594, 48 [1931] B. L. J. 658, 
is distinguished from the cases I have referred to on the ground that 
‘*The characteristic feature of these cases was, in the language of [the 
Supreme Court], that ‘the money was in fact paid to the person to 
whom plaintiff, by its actions, showed it intended the money should be 
paid.’ In these two cases, as this court pointed out, ‘plaintiff caused a 
specified person to receive the check, expecting he would use it.’ In the 
ease now before us [that is the Real Estate Land Title & Trust Com- 
pany v. United Security Trust Company, 303 Pa. 273, 154 A. 593], 
Gross was not the person to whom plaintiff by its actions intended the 
money should be paid. He was not the person designated to receive 
the check, with the expectation that he would use it.’’ 

We think therefore that the plaintiff’s motion for judgment n. o. v. 
should be refused. 

Peck & White, Samuel Knox White, and John Kline Young, all of 
Philadelphia, for appellant. 

Frederick H. Spotts, of Philadelphia (Pepper, Bodine, Stokes & 
Schoch, of Philadelphia, of counsel), for appellee. 


PER CURIAM.—The judgment is affirmed on the opinion of the 
able President Judge of the court below, Judge Finletter. 


WAIVER OF “LEGAL DILIGENCE TO ENFORCE 
COLLECTION” 


Kentucky River Coal & Feed Co. v. McConkey, Court of Appeals of 
Kentucky, 111 S. W. Rep. (2d) 418 


A provision in a promissory note to the effect that the ‘‘indorsers 
waive demand, protest, and all legal diligence to enforce collection,’’ 
does not waive the running of the statute of limitations but waives 
merely the steps requisite to fix the liability of the indorsers such 
as presentment for payment and notice of dishonor. 


Pa Se alate ARISEN TLE LD LA AAO D LALO 
NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1319. 
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Suit by Bettie White McConkey against the Kentucky River Coal & 
Feed Company and others. From a judgment in favor of the plain- 
tiff, the unnamed defendants appeal, and the plaintiff cross-appeals. 

Judgment reversed on appeal, and affirmed on cross-appeal. 

James F, Winn and Harvey T. Lisle, both of Winchester, and Hugh 
Riddell, of Irvine, for appellants. 

Clarence Miller, of Irvine, for appellee. 


STITES, J.—Under date of April 7, 1924, the Kentucky River 
Coal & Feed Company, a corporation, executed and delivered its promis- 
sory note in the sum of $3,000 to the appellant John Lisle. The note 
was made payable 12 months after date at a bank in Irvine, Ky., and 
contained this provision on its face: 


‘‘Endorsers waive demand, protest, and all legal diligence to en- 
force collection.’’ 


Thereafter and before maturity, Lisle indorsed the note in blank 
to the appellant E. E. Edwards, and Edwards in turn indorsed the 
note and delivered it to appellee, Bettie White McConkey. At the date 
of maturity of the note on April 7, 1925, the Kentucky River Coal and 
Feed Company paid the interest thereon, but did not pay the principal. 
It made regular payments of interest each following year up to and 


including April 7, 1933. 

On April 21, 1934, this suit was filed against the Kentucky River 
Coal & Feed Company, the two indorsers, and the wife of one of the 
indorsers, seeking to recover a judgment for the face value of the note 
and to establish a lien against the property of the indorser whose wife 
was joined. The note having been placed on the footing of a bill of 
exchange, the indorsers pleaded the 5-year Statute of Limitations (Ky. 
Stats. § 2515) and laches on the part of appellee. Various other de- 
fenses not here material were likewise asserted. 

The circuit court gave judgment in favor of appellee against the 
maker and indorsers, but declined to decree a lien on the property 
sought to be subjected thereto by appellee. The maker, Kentucky River 
Coal & Feed Company, made no defense in the circuit court, and did 
not pray, nor was it allowed, an appeal. It is therefore not before 
us, and we are not concerned with the judgment against it in any way. 
Appellee has prosecuted a cross-appeal from so much of the judgment 
as refused to grant her a lien, but, in view of our determination of the 
question presented by the original appeal, it is unnecessary for us to 
consider the question thus tendered. 

It is argued by appellee that the effect of waiver of ‘‘demand, pro- 
test, and all legal diligence to enforce collection,’’ was to make the 
indorsers equally and jointly liable with the maker of the note, and 
that the payment of the annual interest thereon by the maker tolled 
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the running of limitations in favor of the indorsers as well as the 
maker. It is not contended, and could not be contended on the record 
before us, that the indorsers have done anything since placing their 
signatures on the back of the note which might be interpreted as a 
waiver of the right to plead limitations. There is some evidence of a 
claim that a new promise was made by one of them, but there is noth- 
ing in the pleadings to support such an assertion, and appellants deny 
that any such promise was given. We are concerned, therefore, simply 
with the question of the interpretation to be placed on the words eon- 
tained in the note on which the suit is based. 

Statutes of limitation are statutes of repose, and it is the rule in 
this state that contracts undertaking to fix a longer period of limita- 
tion than that established by the statute are against public policy and 
are void. Wright v. Gardner, 98 Ky. 454, 33 S. W. 622, 35 S. W. 
1116, 17 Ky. Law Rep. 1345; Bates’ Adm’r v. Lockery, 241 Ky. 498, 
44 S. W. (2d) 589, 590; First National Bank v. Mock, 70 Colo. 517, 
203 P. 272, 21 A. L. R. 770. If we are to understand appellee’s con- 
tention that the waiver of ‘‘legal diligence to enforce collection’’ was 
in fact a waiver of the right to plead limitations, then the answer is 
obvious. Such an agreement is void. 

However, we do not consider the words used to concern the statute 
of limitations at all. In order to fix the liability of indorsers, it is 
ordinarily necessary to make due presentment for payment and to fur- 
nish notice of dishonor upon the nonpayment of the instrument in ac- 
cordance with and at the times required by law. These are matters 
which may be waived, and, as we interpret the instrument, were all the 
matters that were waived by the words used. Liberty Bank & Trust 
Company v. Hand, 269 Ky. 342, 107 S. W. (2d) 285. The mere fact 
that the indorsers waived compliance with the formal steps requisite 
to fix their liability did not change their characters from parties second- 
arily liable into makers. The maker is still the party ultimately re- 
sponsible on the instrument. He could not ask contribution from these 
claimed comakers, nor could they thus procure contribution amongst 
themselves. The trial court recognized this fact to the extent that he 
gave judgment to appellee Edwards against his prior indorser, Lisle. 

The case of Bates’ Adm’r v. Lockery, supra, is in point. In that 
case the note contained this provision: ‘‘The sureties, guarantors and 
endorsers herein agree to the extension of this note without notice upon 
payment of interest. The parties to this note generally and severally 
waive protest and notice of protest.’’ It was held in that case that 
the mere acceptance of interest from the principal after maturity with- 
out more did not avoid the surety’s plea of limitations, and that the 
words contained in the note did not amount to a waiver of his right 
to rely thereon. 

There is nothing in the note before us nor in the record from which 
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we can imply a waiver of the statute by appellants. It follows that 
the trial court erred in failing to sustain the plea of limitations inter- 
posed by them, and the judgment against them was improper under 
the circumstances. 

The judgment is reversed on the original appeal, and affirmed on 
the cross-appeal. 


SALE OF BONDS BY NATIONAL BANK WITH 
GUARANTY 





Plumlee’s Administratrix v. Citizen’s National Bank, Court of Appeals 
of Kentucky, 111 S. W. Rep. (2d) 607 





A national bank is without power, in making a sale of real es- 
tate bonds (or securities of any nature), to give the purchaser the 
right to rescind the sale at any time or to guaranty the payment of 
principal and interest according to the terms of the bonds. 


The Federal statute provides, with reference to the powers of 
national banks ‘‘That the business of buying and selling investment 
securities shall hereafter be limited to buying and selling without 
recourse marketable obligations evidencing indebtedness of any 
person... or corporation, in the form of bonds, notes and/or 
debentures, commonly known as investment securities.’’ 12 U. S. 
Code, § 24. 


A person dealing with a national bank is chargeable with knowl- 
edge of the laws limiting its powers and he cannot invoke an estop- 
pel against the bank for the purpose of imposing liability under a 
contract which the bank is forbidden by law to make. 


Action by H. O. Plumlee against the Citizen’s National Bank of 
Bowling Green, Ky. Judgment for defendant, and plaintiff’s admin- 
istratrix, who was substituted for plaintiff on his death, appeals. 

Affirmed. 

Rodes K. Myers, of Bowling Green, for appellant. 

Rodes & Willock, of Bowling Green, for appellee. 


THOMAS, J.—On February 24, 1930, the appellee and defendant 
below, Citizen’s National Bank of Bowling Green, Ky., was a banking 
corporation organized under applicable federal statutes, section 5136, 
U. S. Revised Statutes, as amended by Act Feb. 25, 1927, § 2, 44 Stat. 
1226, and title 12 U. S. Code Annotated, § 24, pp. 18, 19, and doing 
business at Bowling Green, Ky. It had acquired and owned on that 
day some realty bonds issued by the ‘‘Cumberland Apartments’’ and 
which were secured by mortgage on real estate. On the day indicated 
it sold seven of them, in denominations of $1,000 each, to H. O. Plum- 
lee, a farmer residing in Warren county. After July, 1931, the maker 
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of the bonds began to default in payments of accruing dues, which 
continued until the filing of this action by plaintiff in the Warren 
circuit court against the bank on October 6, 1933. Plaintiff by his peti- 
tion sought to rescind the contract of purchase and to recover from 
defendant the amount he has paid it for the bonds, with interest thereon, 
less payments that had been made to him while owner of them, on the 
ground that when he bought them it was agreed by and between him, 
and defendant’s agent who effected the sale for it, that he should be 
given such right of rescission at any time he chose to exercise it before 
full payment of the bonds. It was also alleged that in the transaction 
of purchase defendant through its agent guaranteed the payment of 
the bonds and interest thereon as stipulated in the bonds themselves, 
He then charged defalcations, and averred that but for such agreements 
by the bank he would not have made the purchase that he relied ex- 
clusively thereon and possessed no knowledge with reference to the 
solvency of the bonds. However, he made no charges of fraud nor 
does the action in any manner seek recovery for tortious action. One 
paragraph, however, did rely upon the fact that the involved securities 
had never been approved or registered as is required by our statute 
known as the ‘‘Blue Sky Law,’’ now section 165a-26 of our present 
(1936 Edition) statutes, nor had defendant qualified thereunder as a 
salesman thereof, as is required by the same statute in section 165a-33. 

After disposing of demurrers, motions to strike, etc., defendant 
answered, denying the material averments of the petition, followed by 
a number of affirmative defenses, among which was that plaintiff’s as- 
serted cause of action, as based upon failures to comply with the Blue 
Sky Law, Ky. St. 1936, § 165a-23 et seq.) was barred by that statute, 
because more than two years had elapsed since making the involved sale. 
It also relied upon its want of authority to enter into the obligations 
upon which the right of recovery was sought by plaintiff, and which 
authority was denied to it by an amendment to the section, supra, of 
the United States Statutes enacted February 25, 1927, and which may 
be found under citations supra. Oother defenses were also interposed ; 
but under our view of the case they may be passed as not now material, 
and for which reason they will not be stated, must less discussed. The 
reply of plaintiff, contained, inter alia, a plea of estoppel against de- 
fendant’s right to rely upon its want of authority to make the agree- 
ments relied on in the petition. Following pleadings and motions 
formed the issues and after plaintiff finished his proof, on the trial 
before a jury, the court sustained defendant’s motion for a peremptory 
instruction in its favor, followed by a verdict and judgment to that 
effect, and an order dismissing the petition, to reverse which the per- 
sonal representative of plaintiff prosecutes this appeal—he having died 
after the beginning of the action and before the appeal was perfected, 
followed by proper order of revivor. 
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A motion has been made to strike the bill of evidence from the 
record because not filed within the time prescribed by law, and it was 
passed to be determined on a consideration of the appeal on its merits. 
There is considerable confusion in the record relating to the orders 
of the court in making extensions for the filing of the bill of exceptions 
by plaintiff, as well as the order actually filing it. As the transcript 
was originally filed in this court, it did appear that the bills of excep- 
tions and of evidence were filed within allowable time, but on the mo- 
tion of appellee an additional certification by the clerk has been filed 
which would indicate the filing was not done in proper time. To enter 
into a rehash and unraveling of such confusion—followed by the proper 
determination that should eventually be made of the motion—would 
require much space and considerable time, to say nothing about the 
doubtful nature of the issues as so presented. Therefore, since we have 
concluded to approve the action of the court in directing the verdict 
in favor of defendant and dismissing plaintiff’s petition, we have also 
concluded to dispose of the case in that manner, and to waive any and 
all questions relating to the proper filing of the bill of exceptions and 
bill of evidence, and to treat the case as if they were properly filed. 

Plaintiff’s counsel in his brief filed in this court cites and relies 
upon a great number of cases which he insists sustain his client’s cause 
of action as alleged in the petition and amendments thereto. He like- 
wise calls our attention to certain text-writers of apparently the same 
tenor—none of which is disputed by counsel for defendant. But the 
error of plaintiff’s counsel is evidently entertained because he appar- 
ently fails to appreciate and recognize the fact that the federal amend- 
ment, supra, to the applicable statutes of the United States, of date 
February 25, 1927, expressly provided: 


‘‘That the business of buying and selling investment securities shall 
hereafter be limited to buying and selling without recourse marketable 
obligations evidencing indebtedness of any person . . . or corporation, 
in the form of bonds, notes and/or debentures, commonly known as 
investment securities.’’ Section 2, 44 Stat. 1226, 12 U.S. C. A. § 24. 


The federal statute as so amended was before the Supreme Court 
of the United States for interpretation in the case of Leo Awotin v. 
Atlas Exchange National Bank of Chicago, 295 U. S. 209, 55 8S. Ct. 
674, 676, 79 L. Ed. 1393. The facts in that case (it originating in the 
state of Illinois) were practically identical with those in this one, ex- 
cept that they were possibly more favorable to plaintiff’s cause of ac- 
tion than those presented in the instant one, in that the guarantees and 
agreements sought to be enforced in that case were in writing, whereas 
in this one they appear to rest exclusively in parol. 

The Appellate Court of the State of Illinois denied plaintiff’s right 
of recovery in that case (see 275 Ill. App. 530), and the State Supreme 
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certiorari writ issued by the Supreme Court of the United States for 
a review of the judgment of the state courts. The writ was granted 
by the United States Supreme Court (see 294 U. S. 703, 55 S. Ct. 545, 
79 L. Ed. 1239). The opinion it later rendered in the case was de- 
livered by Mr. Justice Stone and the interpretative conclusions of the 
court, as written by him, are clearly and plainly stated in language 
containing no ambiguity or confusion. It is first held that the words 
‘‘Without recourse,’’ as contained in the amendment supra, are not 
limited to their ordinary technical legal significance as applied to an 
endorser of negotiable papers, but that, on the contrary, when read 
in their context in the light of the purpose of the proviso in the amend- 
ment, they were intended to have, and must be construed as having, 
‘‘A broader meaning and one more consonant with all the different 
forms of business to which the proviso relates.’’ The opinion then 
adds: 


‘*The evil aimed at is concededly a consequence of either an indorse- 
ment or guaranty by the bank of the paper which it sells. Both are 
forms of contingent liability inimical to sound banking and perilous 
to the interest of depositors and the public. But the liability is the 
same, in point of substance and of consequences, whether it ensues 
from technical indorsements of negotiable paper which the bank has 
sold, or from any other form of contract by which the bank assumes the 
risk of loss which would otherwise fall on the buyer of securities, or 
undertakes to insure to the seller the benefit of an increase in value of 
securities which would otherwise accrue to the bank. See Logan County 
National Bank v. Townsend, 139 U. S. 67, 11 S. Ct. 496, 35 L. Ed. 
107.’’ 


Still later in the opinion it was said: ‘‘Both the form and purpose 
of the statute impel the conclusion that the words were used in a broad 
and nontechnical sense, as precluding, at least, any form of arrange- 
ment or agreement in consequence of which the bank is obligated to 
save the purchaser harmless from loss incurred by reason of his pur- 
chase. See Knass v. Madison & K. State Bank, 354 Ill. 554, 188 N. E. 
836; Hoffman v. Sears Community State Bank, 356 Ill. 598, 191 N. E. 
280; Lyons v. Fitzpatrick, 52 La. Ann. 697, 699, 27 So. 110; Greene 
v. First Nat. Bank, 172 Minn. 310, 215 N. W. 218, 60 A. L. R. 814.” 

The court then cites the substance of the agreement relied on in that 
case (identical or practically so as we have seen with the same in this 
ease) and concludes by saying: ‘‘The contract was therefore one which 
the statute prohibits and for the breach of which the law affords no 
remedy.’’ In disposing of a like plea of estoppel made in that case 
the court said: ‘‘The petitioner [plaintiff], who was chargeable with 
knowledge of the prohibition of the statute, may not invoke an estoppel 
to impose a liability which the statute forbids’’—citing cases. 

We interpret that opinion as effectually disposing of all questions 
raised on this appeal, and as precluding us from adopting any other 
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conclusion or interpretation were we so inclined, since it is firmly settled 
that inferior federal courts and all state courts are bound by the de- 
cisions of the United States Supreme Court upon all questions involving 
construction, interpretation, and application of Federal statutes. It 
also becomes unnecessary to encumber this opinion with other state 
opinions in accord with that of the Supreme Court in the case referred 
to, or to any like opinions of the same tenor delivered by inferior fed- 
eral courts. 

Wherefore, the judgment is affirmed. 












PLEDGE BY BANK TO SECURE CITY DEPOSITS 
—BANK’S RIGHT TO SET-OFF BONDS OF CITY 






Todd, defendant, v. Elkins, City Treasurer, plaintiff, Supreme Court 
of Colorado, 72 Pac. Rep. (2d) 696 











Under the Colorado statute, Laws 1927, p. 203, § 7, and the Fed- 
eral statute, 12 U. S. Code, § 90, a national bank located in Colorado 
may give security to protect city funds deposited with it. In an 
action by the city treasurer to recover the securities pledged, the 
receiver of the bank may not use city bonds owned by it as a set-off. 










Action by Myrtle Elkins (substituted), as treasurer of the city of 
Aurora, and others, against R. C. Todd (substituted), as receiver of 
the First National Bank of Aurora, Colo., and others. Judgment for 
plaintiffs, and defendants bring error. 

Affirmed. 

Benjamin C. Hilliard, Jr., and Herbert J. Newcomb, both of Den- 
ver, for plaintiffs in error. 
C. La Vergne Harrison, of Aurora, for defendants in error. 









HOLLAND, J.—The First National Bank of Aurora, Colo., men- 
tioned herein as the bank, was, on December 1, 1932, engaged in the 
general banking business at Aurora. Cleaves, defendant in error, was 
at that time city treasurer, and will be referred to as treasurer. Prac- 
tically all of the funds coming into his hands as such officer were de- 
posited by him in a commercial account in the bank, which account 
had been secured by a pledge of certain assets of the bank in escrow. 
The treasurer was under an official bond furnished by the London & 
Lancashire Indemnity Company, herein called the surety. The surety, 
becoming dissatisfied with the form of the escrow agreement, caused 
the treasurer to notify the bank that he would withdraw the account 













NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
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unless it furnished an escrow agreement satisfactory to the surety. 
Thereupon the bank, under an escrow agreement provided by the Cen- 
tral Savings Bank & Trust Company, pledged $28,500 of the securities 
or assets. The bank continued in business until the bank moratorium 
of March 4, 1933, closing all banks, at which time the treasurer’s ac- 
count showed a credit balance of $10,204.78. After the moratorium 
period, the operations of the bank were restricted and in the hands of 
a conservator until November 1, 1933, when a receiver was appointed 
to liquidate the institution. The pledge agreement and escrow as of 
December 1, 1932, were not disturbed until February, 1934, remain- 
ing intact with full knowledge of all parties then having to do with 
the control of the institution through the comptroller of currency. At 
this time the treasurer demanded the assets so pledged, from the Cen- 
tral Savings Bank & Trust Company, which refused delivery because 
the receiver had made claim therefor. Then followed this action by 
the treasurer for a declaratory judgment to determine the validity of 
the pledge agreement; to define the rights and legal status of the parties 
thereto; and for judgment directing the Central Savings Bank & Trust 
Company to deliver the pledged securities to him. The escrow bank, 
the receiver, and the surety company all were made defendants. 

The complaint set out the pledge agreement; alleged the authoriza- 
tion of the board of directors of the bank; the reliance of the treasurer 
upon the pledge agreement in making deposits in the bank; and other 
matters not here material. 

The receiver demurred to the complaint for insufficient facts, and 
on the further ground that the treasurer brought the action in his off- 
cial capacity, while the pledge agreement was given to him in his in- 
dividual capacity, thereby creating a defect of parties plaintiff; that 
there is a misjoinder of parties defendant because the surety company 
is not a necessary or proper party since its rights or liabilities could not 
be determined in the action. This demurrer was overruled, and a de- 
murrer of the surety company on similar grounds, as related to it, was 
sustained. 

The receiver answered by general admissions and denials, and for 
a second answer alleged that the treasurer was not the real party in 
interest; third answer, the pledge agreement was ultra vires and void 
because the bank had no right or power to enter into or make such 
agreement; fourth answer, that the bank was entitled to a set-off against 
debts owed by it; that the deposits here involved were the property of 
the city, and that the treasurer other than as representative of the city 
had no right, title, or interest therein; that, at the time of the suspen- 
sion of the bank, the city was indebted to the bank in a sum exceeding 
the amount of the deposit by virtue of the fact that the bank was the 
owner of bonds and warrants of the city in excess of such amounts; 
fifth answer, a general repetition of other answers. 
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On the treasurer’s motion, the second, fourth, and fifth answers 
were stricken. In addition to a general replication, a further and 
separate reply set forth that the officers and directors of the bank 
executed and delivered the pledge agreement with the opinion and un- 
der the belief that they possessed the power and authority to make 
the same and at all times represented to the treasurer that they had 
such authority and that the treasurer believed and relied thereon and 
was thereby persuaded to so lend the public funds in his hands to the 
bank; and that the deposits were made solely because of such belief 
and reliance; that the bank, its stockholders, and ereditors had the 
use and benefit of the funds so loaned or deposited and, on that account, 
the receiver, the bank, and its creditors, are estopped from asserting 
that the bank exceeded its power or authority in the execution of the 
agreement or the pledging of the assets, as provided therein. 

Upon the issues thus framed and after trial, the lower court found 
that the bank had power to execute the pledge agreement and that it 
was binding upon and enforceable against the receiver; that the assets 
and securities therein described were subject to a lien in favor of the 
treasurer to secure to him payment of the sum owing by the bank, and 
it entered judgment accordingly with appropriate orders for the satis- 
faction of the same. The cause is here presented for our consideration 
under the usual practice. 

The 28 assignments of error lead to the consideration of the argu- 
ment of receiver as plaintiff in error under the following general heads: 
(1) The action is not maintainable by the treasurer; (2) receiver is en- 
titled to a set-off; (3) rights of creditors are fixed as at date of bank’s 
suspension; (4) bank was without power to pledge assets to secure 
city deposit; (5) bank was without power to pledge assets to secure a 
private deposit; (6) pledge agreement is contrary to public policy; 
(7) receiver is not estopped to assert the invalidity of the pledge. 

As abstracted, the pledge agreement and the escrow agreement in- 
volved herein are as follows: 


‘“Whereas, John L. Cleaves, City Treasurer of Aurora, Colorado, 
has deposited, or is about to deposit, City Funds in the First National 
Bank of Aurora, Colorado, and as security for the prompt payment 
thereof, upon demand, the First National Bank of Aurora, Colorado, 
has pledged with the said John L. Cleaves, City Treasurer of Aurora, 
Colorado, certain securities described as follows: 


‘‘Bonds of North Denver Paving District No. 6........................ $ 3,000.00 
AEA LTT A I 2,500.00 
‘*Warrants, Aurora Sewer District No. L.o....0..0....cccccccceeeee 12,000.00 
‘Warrants, Aurora Water District No. 2............0.0cccccccee 11,000.00 


“‘with right on the part of said John L. Cleaves, City Treasurer, from 
time to time, to demand such additional securities as he may deem 
sufficient as security for City Funds deposited or to be deposited with 
full power and authority to said John L. Cleaves, City Treasurer, in 
case of default of said The First National Bank of Aurora, Colorado, 
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in the repayment to said John L. Cleaves, City Treasurer, on demand, 
of said City Funds deposited, to immediately sell, assign and deliver 
the whole or any part of such securities, or any substituted therefor, or 
additions thereto, at any broker’s board, or at public or private sale, 
at his option, and at any time or times thereafter, without advertise. 
ment or notice to said bank. 

‘‘After deducting all legal and other costs and expenses for col- 
lection, sale and delivery, to apply the residue of the proceeds of such 
sale or sales so made to the payment of the amount due from said bank 
on said City deposits. 

‘“Provided, however, that interest coupons attached to said bonds 
shall be clipped and cashed, and the interest on said warrants collected, 
when due, by the Central Savings Bank and Trust Company, of Denver, 
Colorado, and credited to the account of the First National Bank of 
Aurora, Colorado. 

*‘Signed and sealed this Ist day of Dec., 1932. 

‘*{Seal] The First National Bank of Aurora, Colorado. 
‘Attest: By T. F. Gilligan, President. 
*‘D. I. Sutter, Cashier. 

‘‘The above described securities, totalling $28,500, are held by the 
undersigned for safekeeping to secure John L. Cleaves, City Treasurer, 
of Aurora, Colorado, against any loss as stipulated above. 

‘‘Dated at Denver, Colorado, this Ist day of Dec., 1932. 

‘The Central Savings Bank & Trust Company 
‘‘By H. T. Bowen, Vice-President.’’ 


The treasurer asserts and the receiver denies, the right of the bank 
to pledge a part of its assets, as it did in this case, under the provisions 
of section 7, chapter 65, page 203, Sess. Laws 1927, that: ‘‘No bank 
shall pledge or hypothecate any of its securities except as collateral for 
direct bills payable and (or) for the protection of public funds, or 
moneys in said bank, in accordance with statutes now or hereafter en- 
acted.’’ 

While the receiver, plaintiff in error, presents interesting arguments 
under the hereinbefore outlined headings, we are inclined to the view 
that the determination of this action rests upon the construction of 
the above-quoted statute. The receiver contends that the bank, being 
a national bank, had no power to pledge any part of its assets to secure 
a deposit of the nature here involved, because not authorized under the 
law of the state where the bank is located, and is, therefore, controlled 
by an act of Congress dated June 25, 1930, reading in part as follows: 
‘‘Any [national banking] association may, upon the deposit with it of 
public money of a State or any political subdivision thereof, give se- 
eurity for the safe-keeping and prompt payment of the money so de- 
posited, of the same kind as is authorized by the law of the State in 
which such association is located in the case of other banking institu- 
tions in the State.’”’ 12 U. 8. C. A. c. 2, § 90. 

Under this federal act, if there is a statute of the state of Colorado, 
where the bank is located, authorizing the pledging of its assets to 
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secure the repayment of deposited public funds, then the bank, being 
a national bank, had the right to pledge the securities as was done in 
this case. Counsel for receiver contends, in effect, that under section 
7, supra, the bank had no right, on December 1, 1932, to make the pledge 
of the securities as here, because there was no existing statute giving it 
such authority. We are of the opinion that under a proper construc- 
tion of said section there was ample, clear authority for the pledging 
by the bank of its assets to secure the protection of public funds de- 
posited with it, and further that the bank had the right, under this 
statute, to pledge its securities or assets for any moneys deposited by 
a public official and required by statute to be secured. In other words, 
this Colorado statute prohibits banks from making such pledges or 
hypothecations of its securities with certain exceptions, and those ex- 
ceptions are specified. The last exception is, ‘‘or moneys in said bank’’ 
that are there in accordance with statutes then or thereafter enacted. 
That this meaning and construction of the statute is recognized and 
accepted is evidenced by legislative expression in section 1, chapter 178, 
page 930, Sess. Laws 1935, a part of which is as follows: ‘‘Where a 
depository bond or bonds or the deposits in escrow of approved secu- 
rities to secure any such deposits shall be required of any such bank, 
trust company or other financial institution so accepting such deposits, 
the said public officials who by virtue of their office have the afore- 
mentioned public funds in their custody or possession or under their 
control, are hereby authorized to pay all necessary premiums upon such 
depository bonds and all necessary escrow fees or charges in connec- 
tion with the deposit of such approved securities out of any funds 
not otherwise appropriated.’’ 

Recognizing that banks had the authority to pledge their securities 
or assets to secure the deposits of public funds when so required as 
here, the Legislature made provision for the payment of the charges 
incident to such pledges. It would not so have concerned itself about 
an unauthorized or illegal pledge. If there is any doubt as to the con- 
struction we have placed on the statute in question, it is removed when 
the subsequent statutes on this general subject are considered in con- 
nection therewith. Harmonization of the foregoing acts obtains, be- 
cause it is clear that the later statutes are an extension of the powers 
possessed under the then existing grant. If the receiver’s contention 
is correct, that is, that the bank had no statutory power to make the 
pledge, then the exceptions named in the statute are only confusing 
surplusage. 

The pledge, having been officially required, and lawfully made for 
the use, benefit, and protection of the treasurer as the custodian of pub- 
lie funds entrusted to his keeping, he was the proper person, in his 
official capacity, to bring this action for a determination of his rights 
and interests involving the pledged securities, that he might more fully 
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discharge his official trust. In so proceeding he could in no wise be 
liable to a judgment of set-off for debts he did not owe to the receiver. 
The receiver’s claim for set-off was based on the ground that the city 
was indebted to the bank by virtue of bonds or city obligations owned 
by it. That matter is one which concerns the bank and city only, and 
is to be settled at a time when the bonds have matured; in no way could 
a cause of action for payment of such obligations be maintained against 
the treasurer. 

Further discussion seems unnecessary. The judgment in favor of 
the treasurer, and directing that disposition be made of the securities 
for his official benefit and according to his order, was right and affirmed. 


RIGHTS OF INDORSEE OF CHECK ON FAILURE 
OF BANK 


Hekler v. Ward, United States District Court (E. D. Pennsylvania), 
21 Fed. Supp. 710 


The indorsee of a check drawn on a bank in New York deposited 
it in a bank in Philadelphia on February 27. The check was for- 
warded for collection and was collected by the Federal Reserve 
Bank of New York on March 1. At the close of business on March 1, 
the Philadelphia bank was placed on a restricted payment basis 
and later went into receivership. It was held that the depositor 
was not a preferred creditor. The agency relationship, which came 
into existence between the depositor and the Philadelphia bank at 
the time of the deposit of the check, terminated the moment the 
check was collected by the Federal Reserve Bank. From there on, 
the relationship between the parties was that of debtor and creditor; 
therefore the depositor was entitled to claim as a general creditor 
only. 


Suit by Charles P. Hekler against W. B. Ward, receiver of the 
Lehigh National Bank. On pleadings and proof. 

Decree dismissing bill. 

Joseph T. Taylor, Howard E. Stern, and Taylor & Stern, all of 
Philadelphia, Pa., for plaintiff. 

Lawrence Potamkin, of Potamkin, Levin & Rappeport, of Phila- 
delphia, Pa., for defendant. 


MARIS, D. J.—This is a suit in equity brought by a depositor in 
the Lehigh National Bank seeking to impress the funds in the hands 
of the defendant receiver with a trust in favor of the plaintiff. From 
the evidence I make the following 
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Special Findings of Fact 


The plaintiff on and before February 27, 1933, was a depositor in 
the Lehigh National Bank, of Philadelphia, hereinafter called the Bank. 
On that date he deposited in the Bank a check for $1,000 drawn by 
the Harlem Savings Bank on the Corn Exchange Bank Trust Com- 
pany, of New York, to the order of Susanna Eslinger and indorsed 
by her and by himself. The check was received by the Bank for col- 
lection and was credited to the plaintiff’s deposit account subject to 
collection. On the same day the Bank indorsed it and forwarded it 
to the Pennsylvania Company for Insurance on Lives and Granting 
Annuities for collection, which company at once credited it to the Bank 
subject to collection and on February 28th in turn indorsed it and for- 
warded it to the Federal Reserve Bank of New York for collection, 
which bank at once credited it to the Pennsylvania Company, subject 
to collection. There was no evidence of any agreement that the specific 
funds collected should be segregated or transmitted in specie. On the 
contrary, it appeared that the Bank had a general deposit account 
with the Pennsylvania Company and the latter a similar account with 
the Federal Reserve Bank of New York to each of which the check was 
credited, subject to being charged back if collection was not made. 

On March 1, 1933, the amount of the check was paid by the Corn 
Exchange Bank Trust Company to the Federal Reserve Bank of New 
York through the New York Clearing House and the prior credits of 
the amount thereof on the books of the Federal Reserve Bank of New 
York in favor of the Pennsylvania Company, on the books of the Penn- 
sylvania Company in favor of the Bank and on the books of the Bank 
in favor of the plaintiff immediately became absolute. 

At the close of business on March 1, 1933, the Bank, being insolvent, 
was placed by its directors upon a restricted payment basis. There- 
after a conservator was appointed and on November 3, 1933, a receiver 
was appointed for the Bank by the Comptroller of the Currency. 

No part of the proceeds of the said check for $1,000 was ever ac- 
tually received either by the Bank or by its conservator or receiver, 
but the entire amount thereof was credited by the Pennsylvania Com- 
pany upon the indebtedness of the Bank to that company. 

The plaintiff has received a dividend of $340 on account of his claim 
upon the said check. 

Discussion 
In this case the plaintiff seeks to impress the funds in the hands 
of the defendant receiver to the extent of $1,000 with a trust in his 
favor in order that he may secure the preferential payment in full of 
the check which he deposited for collection on February 27, 1933. His 
contention is that since the check was deposited for collection the re- 
lation of principal and agent arose and continued until after the Bank 
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was placed upon a restricted basis by reason of its insolvency. Con- 
sequently, he says, the proceeds of the check when collected after the 
Bank closed constituted a trust fund to which he was entitled. If the 
facts were as he suggests there would be much force in his argument. 
The facts, however, are otherwise, as I have found, and the plaintiff’s 
suit must fail for reasons which I shall briefly state. 

In the first place the check in question was in fact collected in full 
on March Ist before the Bank went on a restricted basis. While it is 
true that the cashier of the Bank informed the plaintiff that it would 
take from three to five days for the check to be collected, it is clear 
that he meant that it would take that much time for him to receive 
notice in regular course of business of the payment of the check. This 
was not to say that the plaintiff would not be entitled to absolute credit 
as soon as collection was actually made by the Bank’s collection agents. 
His statement, therefore, must yield to the fact that the check was ac- 
tually paid on March Ist. Just as soon as it was paid to the Federal 
Reserve Bank of New York, the conditional credits which had been 
given for it by the Federal Reserve Bank of New York in favor of the 
Pennsylvania Company, by the Pennsylvania Company in favor of 
the Bank and by the Bank in favor of the plaintiff immediately be- 
came absolute. In other words on March Ist after it collected the check 
the Federal Reserve Bank was unquestionably indebted to the Pennsyl- 
vania Company in the sum of $1,000, the Pennsylvania Company to 
the Bank in the same amount, and the Bank to the plaintiff in the like 
amount. It follows that the relationship of principal and agent which, 
when the check was deposited for collection, arose between the plain- 
tiff and the Bank and its collecting agents was by the payment of the 
check transformed into that of creditor and debtor all down the line. 
Marine Bank v. Fulton County Bank, 2 Wall., 69 U. S., 252, 17 L. Ed. 
785; Commercial National Bank v. Armstrong, 148 U. S. 50, 13 8S. Ct. 
533, 87 L. Ed. 363. I have found that the check was collected on 
March Ist before the bank closed. Consequently the plaintiff is but a 
general creditor of the Bank and entitled only to a pro rata dividend. 

But even if it should be held that the relationship of principal and 
agent continued after March Ist, the plaintiff’s claim must necessarily 
fall because of his inability to show that any portion of the proceeds 
of his check ever came into the possession of the Bank, its conservator 
or receiver. There is no fund in the hands of the defendant belonging 
to the plaintiff upon which a trust in his favor may be impressed. There 
can be no question as to this, since the uncontradicted evidence showed 
that the proceeds of the plaintiff’s check were applied by the Penn- 
sylvania Company in part payment of the indebtedness to it of the 
Bank and no part of the proceeds was ever paid over to the Bank or 
its conservator or receiver. 

It is settled that before a trust relationship between a depositor 
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and his bank is established it must be shown, not only that there was 
a fiduciary relationship between the depositary and the bank before 
insolvency, but also that the property or res to which the trust ap- 
plies can be traced into the hands of the receiver of the bank. Jennings 
v. United States Fidelity & G. Co., 294 U. S. 216, 55 S. Ct. 394, 79 
L. Ed. 869, 99 A. L. R. 1248; Hoffman v. Rauch, 300 U. S. 255, 57 
S. Ct. 446, 81 L. Ed. 629. Here, as we have seen, the fiduciary rela- 
tionship terminated before the bank. closed and no res has been iden- 
tified or traced into the defendant’s hands. I accordingly reach the 
following 











Conclusions of Law 


When the plaintiff deposited the check in question with the Lehigh 
National Bank for collection, the fiduciary relationship of principal 
and agent arose. 

When the check was collected on March 1, 1933, the fiduciary re- 
lationship with respect to the said check was transformed into the 
relationship of creditor and debtor. 

At the time that the Bank failed to meet its obligations no fiduciary 
relationship existed between it and the plaintiff. 

No part of the funds in the hands of the defendant is a trust fund 
belonging to the plaintiff. 

The bill should be dismissed. 
A decree dismissing the bill may accordingly be entered. 





















DEPOSITOR’S RIGHT OF SET-OFF 


Reconstruction Finance Corporation v. Asher, Court of Civil Appeals 
of Texas, 110 S. W. Rep. (2d) 176 








Upon the failure of a bank, a depositor, who is indebted to the 
bank on a note, is entitled to have the amount standing to his credit 
at the time applied to the reduction of his liability on the note. 









Suit by the Reconstruction Finance Corporation against Claud 
Asher. From an adverse judgment, plaintiff appeals. 

Affirmed. 

E. M. Dodson, of Marlin, for appellant. 
Cecil R. Glass, of Marlin, for appellee. 











ALEXANDER, J.—At the time the First National Bank of Lott 
went into the hands of a receiver it owned a note against Claud Asher 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §741. 
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for an amount in excess of $400, secured by a lien on certain personal 
property. Said note was then held by the Federal Reserve Bank as 
collateral to secure indebtedness owing to it by the defunct bank. Asher’s 
account in said bank showed a credit in his favor of $94.07. Subse- 
quently, he made payments to the receiver in amounts sufficient to reduce 
his note to $94.07, and then entered into a written agreement with said 
receiver by which it was agreed that, when said note was returned by 
the Federal Reserve Bank to the receiver, the amount of Asher’s deposit 
in said bank, $94.07, would be applied as a credit on said note in full 
payment thereof and his account with the bank closed. Afterwards 
another receiver was appointed for said bank, and, when said note was 
returned by the Federal Reserve Bank, the new receiver, without credit- 
ing same with the item of $94.07, sold said note, after its maturity, along 
with the other assets of the defunct bank to the Reconstruction Finance 
Corporation. The Reconstruction Finance Corporation brought this 
suit on said note to recover the balance of $94.07 alleged to be due on 
said note and to foreclose the lien securing payment of same. Asher 
set up the agreement between himself and the original receiver and 
alleged that said note had been paid in full by the application of the 
amount on deposit to his credit in the defunct bank. The plaintiff, in 
reply, contended that, subsequent to the settlement agreement between 
Asher and the original receiver and after a new receiver had been ap- 
pointed, it was found that there were some checks in the files of the 
bank that had been drawn by Asher on his account and paid by the 
bank but which had not been charged to Asher’s account, and that, 
when said checks were so charged against said account, it was found 
that Asher had no funds to his credit to apply in discharge of the bal- 
ance due on said note. The trial court found in favor of Asher. This 
ruling is assigned as error. 

The Reconstruction Finance Corporation received the note in ques- 
tion after its maturity and therefore took it subject to all credits to 
which it was subject in the hands of the receiver. 

It is admitted that Asher’s account showed a credit in his favor of 
$94.07, at the time the defunct bank closed its doors. He was entitled, 
as a matter of law, to have the amount of this credit applied in dis- 
charge of his liability on said note, unless, as contended by appellant, 
there were other items owing by Asher to said bank and properly charge- 
able to said account. 6 Tex. Jur. 326; Live Stock State Bank v. Locke 
(Tex. Civ. App.) 277 S. W. 405; Austin, Banking Commissioner v. Wor- 
tham (Tex. Civ. App.) 298 S. W. 620; Dennis v. Smith (Tex. Civ. 
App.) 49 8S. W. 2d 909. 

The only evidence in the record touching Asher’s liability on checks 
that had been drawn on his account and not charged thereto is that of 
J. E. Masters, Jr., who was a bookkeeper for the last receiver of the 
defunct bank. He testified that some checks were found in the bank 
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that had been neither posted nor canceled and that, just before the 
assets of the defunct bank were transferred to the Reconstruction 
Finance Corporation, in order to make the books show all the assets of 
the bank, he charged said checks to Asher’s account and thus wiped 
out the credit on the books in his favor. (S. F. p. 42.) There was 
evidence that at the time these checks were first called to Asher’s atten- 
tion he denied owing them. (S. F. p. 32.) None of these checks were 
introduced in evidence and no proof was offered to show that they had 
been drawn by Asher or that they had been paid by the bank, and no 
other evidence was offered tending to show that they were properly 
chargeable to Asher’s account. Some evidence was offered tending to 
show that former employees of the bank, in order to cover up shortages 
in their own accounts, had manipulated the accounts of some of the 
customers of the bank. The judgment of the trial court in favor of 
Asher constituted an implied finding that the checks in question were 
not properly chargeable to Asher’s account. Assuming that the trial 
court so found, judgment was properly rendered in favor of appellee. 
This holding renders it unnecessary for us to determine whether the 
settlement agreement entered into between Asher and the receiver of 
the defunct bank was valid or invalid. 


The judgment of the trial court is affirmed. 





BOOK REVIEW 


First 1938 Edition Rand McNally Bankers Directory 


Rand MeNally & Company announces that the first 1938 edition of 
the Bankers Directory (Blue Book) just off the press, shows in the past 
six months: 148 new banks and branches opened; 228 banks and 
branches discontinued (liquidations, mergers, consolidations, absorp- 
tions, conversions) ; 32 banks changed title or location—in addition to 
approximately 186,000 changes in officers and titles. 


The first 1938 edition also indicates that the latest statements (Dee. 
3lst and later) given for every bank shows noteworthy changes in 
approximately 80% of the banks. 


Complete revision of all the other data in the first 1938 edition of 
the Blue Book provides an accurate picture of the banking structure 
today. Designed especially for use of bankers, it is also a convenient 
source of reference for commercial and financial houses, including as it 
does such information as the entire official personnel and directors of 
banks, an 11 column breakdown of each bank’s statement, a special 
section listing all banks that have discontinued during the past five 
years, and another special section giving the nearest banking point to 
all non-bank towns. 

Its 2400 pages, giving the latest statistics and information about 
banks and banking, makes a complete accurate and comprehensive refer- 
ence book. 


The first 1938 edition of the Bankers Directory is the 124th issue to 
be published in the past 66 years. $15 the copy, delivered. 





